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In the District Court of the United States in and 
for the Southern District of California, Central 
Division. 

No. 19138 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


SAM ORMONT and 
me LoiP HIME LiPaekis 
Defendants. 


INDICTMENT 


Count One 
(Sec. 145 (b), I.R.C.; 26 U.S.C. 145 (hb) ) 

The grand jury charges: 

That on or about the 15th day of Mareh, 1945, 
in the Southern District of California, and within 
the jurisdiction of this Court, Sam Ormont and 
Phillip Himmelfarb did wilfully, knowingly, unlaw- 
fully and feloniously attempt to defeat and evade a 
large part of the income tax due and owing by Sam 
Ormont to the United States of America for the 
calendar year 1944 (1) by preparing and causing 
to be prepared and filing and causing to be filed 
with the Collector of Internal Revenue for the 
Sixth Internal Revenue Collection District of Cali- 
fornia a false and fraudulent income and victory 
tax return wherein they stated that his net income 
for said calendar year was the sum of $12,174.57 
for income tax [2] purposes, and that the amount 
of tax due and owing thereon was the sum of 
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$3626.58, whereas, as they then and there well 
knew, his net income for the said calendar year 
was the sum of $36,982.52 for income tax purposes, 
upon which said net income he owed to the United 
States of America an income tax of $18,143.12; and 
(2) by concealing and attempting to conceal from 
the said Collector and any and all proper officers 
of the United States the true and correct gross and 
net incomes received by him during the said calen- 
dar year and the sources thereof. 


Count Two 
(See. 145 (b), LRB.C.; 26 U.S.C., 145 (b) ) 


The grand jury further charges: 


That on or about the 14th day of March, 1945, in 
the Southern District of California, and within the 
jurisdiction of this Court, Sam Ormont and Phillip 
Himmelfarb did wilfully, knowingly, unlawfully 
and feloniously attempt to defeat and evade a large 
part of the income tax due and owing by Phillip 
Himmelfarb to the United States of America for 
the calendar vear 1944 (1) by preparing and caus- 
ing to be prepared and filing and causing to be filed 
with the Collector of Internal Revenue for the 
Sixth Internal Revenue Collection District of Cali- 
fornia a false and fraudulent income tax return 
wherein’ they stated that his net income<for said 
calendar year, computed on the community property 
basis, was the sum of $4111.74 for income tax pur- 
poses and that the amount of tax due and owing 
thereon was the sum of $656.00, whereas, as they 
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then and there well knew, his net income for the 
said calendar year, computed on the community 
property basis, was the sum of $17,752.65, upon 
which said net income he owed to the United States 
of America an income tax of $5843.91; and (2) by 
concealing and attempting to conceal from the said 
Collector [3] and any and all proper officers of the 
United States the true and correct gross and net 
incomes received by him during the said calendar 
year and the sources thereof. 


Count Three 
(Sec. 145 (b), LR.C.; 26 U.S.C., 145 (b) ) 


The grand jury further charges: 


That on or about the 15th day of March, 1944, in 
the Southern District of California, and within the 
jurisdiction of this Court, Sam Ormont did wilfully, 
knowingly, unlawfully and feloniously attempt to 
defeat and evade a large part of the income tax due 
and owing by him to the United States of America 
for the calendar year 1943 (1) by preparing and 
causing to be prepared and filing and causing to be 
filed with the Collector of Internal Revenue for the 
Sixth Internal Revenue Collection District of Cali- 
fornia a false and fraudulent income and victory 
tax return wherein he stated that his net income for 
said calendar year was the sum of $11,934.56 for 
income tax purposes and $12,194.62 for victory tax 
purposes and that the amount of income and victory 
tax due and owing thereon was the sum of $3228.25, 
whereas, as he then and there well knew, his net 
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income for the said calendar year was the sum of 
$30,512.86 for income tax purposes and $30,587.05 
for victory tax purposes, upon which said net 
income he owed to the United States of America an 
income and victory tax of $13,461.29; and (2) by 
concealing and attempting to conceal from the said 
Collector and any and all proper officers of the 
United States the true and correct gross and net 
incomes received by him during the said calendar 
year and the sources thereof. [4] 


Count Four 
(Sec. 145 (b), I.R.C.; 26 U.S.C., 145 (b) ) 


The grand jury further charges: 


That on or about the 15th day of March, 1943, in 
the Southern District of California, and within the 
jurisdiction of this Court, Sam Ormont did wilfully, 
knowingly, unlawfully and feloniously attempt to 
defeat and evade a large part of the income tax due 
and owing by him to the United States of America 
for the calendar year 1942 (1) by preparing and 
causing to be prepared and filing and causing to be 
filed with the Collector of Internal Revenue for the 
Sixth Internal Revenue Collection District of Cali- 
fornia a false and fraudulent income tax return 
wherein he stated that his net income for said calen- 
dar year was the sum of $10,891.52 and that the 
amount of tax due and owing thereon was the sum 
of $2477.91, whereas, as he then and there well 
knew, his net income for the said calendar year was 
the sum of $14,423.42, upon which said net income 
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he owed to the United States of America an income 
tax of $3875.84; and (2) by concealing and attempt- 
ing to conceal from the said Collector and any and 
all proper officers of the United States the true 
and correct gross and net incomes received by him 
during the said calendar year and the sources 
thereof. 
/s/ JAMES M. CARTER, 
United States Attorney. 
A True Bill: 


/3/ R. W. BLANCHARD, 
Foreman. 


[Endorsed]: Filed Jan. 22, 1947. [5] 


[Title of District Court and Cause.] 


MOTION TO DISMISS 


Comes now the defendant, Phillip Himmelfarb, 
by his attorneys, Daly B. Robnett and Benjamin F. 
Kosdon, and moves the Court for an order dismiss- 
ing the above-entitled case, and the Indictment ren- 
dered and filed therein, and each and all of the 
separate counts thereof, on the following grounds: 


1. That Count One of said Indictment does not 
state facts sufficient to constitute a erime or offense 
on the part of this defendant. 


2. That Count One of said Indictment does not 
state facts sufficient to constitute a crime or offense 
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by this defendant, and is uncertain in the following 
particulars: 


(a) That it does not appear therein and cannot 
be ascertained therefrom whether or not there is 
any income tax due or unpaid from defendant Sam 
Ormont to the plaintiff; 


(b) That it does not appear therein and cannot 
be ascertained therefrom, whether or not any part 
of the alleged income [6] tax alleged to have been 
the sum of $18,143.12, has not been paid or remains 
unpaid; 

(ec) That it does not appear therein and cannot 
be ascertained therefrom, whether or not any part 
of the alleged income tax was unpaid at the time the 
indictment was voted, rendered or returned ; 


(d) That it does not appear therein and cannot 
be ascertained therefrom, what sum or sums, if 
any, have been paid on account of said alleged 
income tax, nor whether or not the said income tax 
or any part thereof remained unpaid at the time 
said indictment was found; 


(e) That it does not appear therein and cannot 
be ascertained therefrom, whether oz not this 
defendant prepared or filed the alleged false and 
fraudulent income and victory tax return of defend- 
ant Sam Ormont, or whether or not his co-defend- 
ant, the said Sam Ormont. prepared and filed the 
same ;  - 


(f) That it does not appear therein and cannot 
be ascertained therefrom, whether or not this de- 
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fendant, or either defendant, ‘‘wilfully’’ prepared, 
or caused to be prepared, or filed or caused to be 
filed, the alleged false and fraudulent income and 
victory tax return of defendant, Sam Ormont; 

(g) That it does not appear therein and cannot 
be ascertained therefrom whether or not any of the 
acts alleged to have been done or caused to be done 
by the defendants or either of them, were ‘‘wilful’’; 


(h) That it does not appear therein and cannot 
be ascertained therefrom, whether or not this de- 
fendant ‘‘wilfully’’ prepared, or caused to be pre- 
pared, or filed or caused to he filed, the alleged false 
and fraudulent income and victory tax return of 
defendant Sam Ormont, nor whether or not said 
defendant Sam Ormont authorized or ratified any 
such acts of this defendant, nor whether or not this 
defendant aided in the preparation or filing of any 
such return, nor [7] which of the defendants, if 
either, made the statements of the net income or the 
amount of tax; 


(i) That it does not appear therein and cannot 
be ascertained therefrom that defendants, or either 
of them, ever prepared or filed any return of de- 
fendant Sam Ormont’s ‘‘Gross Income’”’ with the 
Internal Revenue Department; 


(j) That it does not appear therein how or in 
what manner the defendants, or either of them, 
could be guilty of attempting to defeat and evade a 
large part of the income tax due from defendant 
Sam Ormont for the year 1944, by preparing or 
filing a false and fraudulent ‘‘victory tax return’’ 
for said year; 
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(k) That it does not appear therein and cannot 
be ascertained therefrom what the ‘‘Gross Income”’ 
of defendant Sam Ormont was for the year 1944; 


(1) That it does not appear therein what the 
basis is for the figure of $36,982.52 which plaintiff 
alleges was the net income for income tax purposes; 


(m) That it does not appear therein what por- 
tion of the alleged income tax of $18,143.12 was or 
is claimed as ‘‘ Victory Tax’? and what portion is 
claimed as ‘‘Normal Tax’’ and what portion is 
claimed as ‘‘Surtax’’; 


(n) That it does not appear therein what or 
who were ‘proper officers of the United States”’ 
other than the Collector of Internal Revenue, from 
whom defendants are charged with ‘concealing 
and attempting to conceal’’ the true and correct 
eross and net incomes received by defendant Sam 
Ormont; 


(0) That it does not appear therein what the 
‘‘trne and correct’? gross incomes of defendant Sam 
Ormont were, or was, which it is claimed these 
defendants concealed or attempted to conceal; 


(p) That it does not appear therein how or in 
what manner this defendant, or either of the defend- 
ants, could be guilty of any offense for concealing 
or attempting to conceal ‘‘the sources’’ of [8] de- 
fendant Sam Ormont’s gross income or net income; 


(q) That it does not appear therein how or in 
what manner the alleged concealing and attempting 
to conceal ‘‘the sources’’ of defendant Sam Or- 
mont’s gross and/or net income, constituted any 


10 Philip Himmelfarb, Sam Ormont 


violation of Section 145 (b), I. R. C., and/or 26 
U.S. C. 145 (b), which it is claimed that the defend- 
ants violated, for the reason that said provisions of 
law under which said indictment was returned to 
not require any such disclosure, and neither of the 
defendants was under any duty or obligation to 
make any such disclosure under said law. 


3. That Count One of said indictment does not 
state facts sufficient to constitute an offense by this 
defendant, and is uncertain for the reason that it 
does not appear therein that this defendant was a 
person required under the law to collect, account 
for, pay over, or pay the income or income tax of 
said Sam Ormont in said Count alleged, or any part 
thereof. 


4. That two separate alleged offenses are set 
forth in said Count One and not separately stated, 
in this, that an allegec felony for attempting to 
defeat and evade income tax under subdivision (b) 
of Section 145, under which said indictment was 
rendered, is attempted to be joined with a possible 
or questionable offense of concealing ‘‘sourees of 
income’’ which latter does not constitute any 
offense, or if so, constitutes only a misdemeanor 
under sub-paragraph (a) of said section 145; and 
said indictment does not show or allege wherein 
any failure to disclose the said ‘‘sources’’ of income 
constituted any offense. 


= 


5. That said Count One of said Indictment is 
ambiguous and unintelligible in each of the particu- 
lars specified in paragraph 2 hereinbefore set forth. 
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6. That Count Two of said Indictment does not 
state facts sufficient to constitute a crime or offense 
on the part of this defendant, or either of them. 


7. That Count Two of said Indictment does not 
state facts [9] sufficient to constitute a crime or 
offense by this defendant, or either of them, and is 
uncertain in the following particulars: 


(a) That it does not appear therein and cannot 
be ascertained therefrom whether or not there is 
any income tax due or paid from this defendant to 
the plaintiff ; 

(b) That it does not appear therein and cannot 
be ascertained therefrom, whether or not any part 
of the alleged income tax alleged to have been the 
sum of $5843.91, has not been paid or remains 
unpaid ; 

(ec) That it does not appear therein and cannot 
be ascertained therefrom, whether or not any part 
of the alleged income tax was unpaid at the time 
the indictment was voted, rendered or returned; 


(d) That it does not appear therein and cannot 
be ascertained therefrom, what sum or sums, if any, 
have been paid on account of said alleged income 
tax, nor whether or not the said income tax or any 
part thereof remained unpaid at the time said 
indictment.was found; 


(e) That it does not appear therein:and cannot 
be ascertained therefrom, whether or not this de- 
_ fendant prepared or filed the alleged false and frau- 
dulent income and victory tax return, or whether 


12 Phillip Himmelfarb, Sam Ormont 


or not his co-defendant Sam Ormont, prepared and 
filed the same; 


(f) That it does not appear therein and cannot 
be ascertained therefrom, whether or not this defend- 
ant ‘wilfully’? prepared, or caused to be prepared, 
or filed or caused to be filed, the alleged false and 
fraudulent income and victory tax return; 


g) That it does not appear therein and cannot 
be ascertained therefrom whether or not any of the 
acts alleged to have been done or caused to be done 
by the defendants, or either of them were ‘“wilful’’; 


(h) That it does not appear therein and cannot 
be ascertained [10] therefrom whether or not the 
defendant Sam Ormont ‘‘wilfully’’ prepared, or 
caused to be prepared, or filed or caused to be filed, 
the alleged false and fraudulent income and victory 
tax return for this defendant, nor whether or not — 
this defendant authorized or ratified any such acts 
of defendant Sam Ormont, nor whether or not de- 
fendant Sam Ormont aided in the preparation or 
filing of any such return, nor which of the defend- 
ants, if either, made the statements of the net 
income or the amount of tax of this defendant; 


(i) That it does not appear therein and cannot 
be ascertained therefrom that defendants, or either 
of them, ever prepared or filed any return of this 
defendant’s ‘‘Gross Income’’ with the Internal 
Revenue Department; 


(j) That it does not appear therein how or in 
what manner the defendants, or either of them, 
could be guilty of attempting to defeat and evade 
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a large part of the income tax due from this defend- 
ant for the year 1944, by preparing or filing a false 
and fraudulent income tax return for said year; 


(k) That it does not appear therein and cannot 
be ascertained therefrom what the ‘‘Gross Income’’ 
of this defendant was for the year 1944; 


(1) That it does not appear therein what the 
basis is for the figure of $17,752.65 which plaintiff 
alleges was the net income for income tax purposes; 


(m) ‘That it does not appear therein what portion 
of the alleged income tax of $5843.91 was or is 
claimed as ‘‘Victory '’ax’’ and what portion is 
claimed as ‘‘Normal Tax’? and what portion is 
claimed as ‘“‘Surtax’’; 


(n) That it does not appear therein what or 
who were ‘‘proper officers of the United States”’ 
other than the Collector of Internal Revenue, from 
whom defendants are charged with ‘‘concealing and 
attempting to conceal’’ the true and correct gross 
and net incomes received by this defendant. [11] 


(o) That it does not appear therein what the 
‘‘true and correct’’ gross incomes of this defendant 
were, or was, which it is claimed these defendants 
concealed and attempted to conceal; 


(p) That it does not appear therein how or in 
what manner this defendant, or either of them, 
could be guilty of any offense for concealing or 
attempting to conceal ‘‘the sources”’ of this defend- 
ant’s gross income or net income; 


(q) That it does not appear therein how or in 
what manner the alleged concealing and attempting 
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to conceal ‘‘the sourees”’ of this defendant's gross 
and/or net income, constituted any violation of 
Section 145 (b), I. R. C.; and/or 26 U. 8. C. 145 
(b), which it is claimed that the defendants vio- 
lated, for the reason that said provisions of law 
under which said indictment was returned do not 
require any such disclose, and neither of the defend- 
ants was under any duty or obligation to make any 
such disclosure under said law. 


8. That two separate alleged offenses are set 
forth in said Count Two and not separately stated, 
in this, that an alleged felony for attempting to 
defeat and evade the income tax under subdivision 
(b) of Section 145, under which said indictment was 
rendered, is attempted to be joined with a possible 
or questionable offense of concealing ‘sources of 
income’? which latter does not constitute any 
offense, or if so, constitutes only a misdemeanor 
under sub-paragraph (a) of said Section 145; and 
said indictment does not show or allege wherein 
any failure to disclose the said ‘‘sources’’ of income 
constituted any offense. 


9. That said Count Two of said indictment is 
ambiguous and unintelligible in each of the particu- 
lars specified in paragraph 7 hereinbefore set forth. 


10. That Count Three of said Indictment does 
not state facts sufficient to constitute a crime or 
offense on the part of this defendant. 


11. That Count Three of said Indictment does 
not state facts [12] sufficient to constitute a erime 
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or offense on the part of this defendant, and is 
uncertain in the following particulars: 


(a) That it does not appear therein and cannot 
be ascertained therefrom whether or not there is 
any income tax due or paid from defendant Sam 
Ormont to the plaintiff; 


(b) That it does not appear therein and cannot 
be ascertained therefrom whether or not any part 
of the alleged income tax alleged to have been the 
sum of $13,461.29, has not been paid or remains 
unpaid; 

(c) That it does not appear therein and cannot 
be ascertained therefrom whether or not any part 
of the alleged income and victory tax was unpaid 
at the time the indictment was voted, rendered or 
returned ; 


(d) That it does not appear therein and cannot 
be ascertained therefrom, what sum or sums, if any, 
have been paid on account of said alleged income 
and victory tax, nor whether or not the said income 
and victory tax or any part thereof remained unpaid 
at the time said indictment was found; 


(e) That it does not appear therein and cannot 
be ascertained therefrom, whether or not this de- 
fendant prepared or filed the alleged false and 
fraudulent income and victory tax return, or 
whether or not his co-defendant Sam Ormont, pre- 
pared and filed the same; 
~(f) That it does not appear therein and cannot 
be ascertained therefrom, whether or not this 
defendant ‘‘wilfully’’ prepared, or caused to be pre- 
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pared, or filed or caused to be filed, the alleged false 
and fraudulent income and victory tax return of 
defendant Sam Ormont, or whether or not the 
defendant Sam Ormont ‘‘wilfully’’ prepared, or 
caused to be prepared, or filed or caused to be filed, 
the said alleged false and fraudulent income and 
wicvory tax return; 


(g) That it does not appear therein and cannot 
be ascertained therefrom whether or not any of the 
acts alleged to have been done or caused to be done 
by the defendants or either of them were ‘‘wilful’’; 


(h) That it does not appear therein and cannot 
be ascertained therefrom whether or not the defend- 
ant Phillip Himmelfarb ‘‘wilfully’’ prepared, or 
caused to be prepared, or filed or caused to be filed, 
the alleged false and fraudulent income and victory 
tax return for the defendant Sam Ormont, nor 
whether or not said defendant Sam Ormont author- 
ized or ratified any such acts of this defendant, nor 
whether or not this defendant aided in the prepara- 
tion or filing of any such return, nor which of the 
defendants, if either, made the statements of the 
net income or the amount of tax; 


Gi) That it does not appear therein and cannot 
be ascertained therefrom that defendants, or either 
of them, ever prepared or filed any return of defend- 
ant Sam Ormont’s ‘‘Gross Income’’ with the Inter- 
nal Revenue Department; 


(j) That it does not appear therein how or in 
what manner the defendants, or either of them, 
could be guilty of attempting to defeat and evade a 
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large part of the income tax due from defendant 
Sam Ormont for the year 19438, by preparing or fil- 
ing a false and fraudulent income and victory tax 
return for said year; 


(k) That it does not appear therein and cannot 
be ascertained therefrom what the ‘‘Gross Income’’ 
of defendant Sam Ormont was for the year 1948; 


(1) That it does not appear therein what the 
basis is for the figure of $30,512.86 which plaintiff 
alleges was the net income for income tax purposes; 
nor what the basis is for the figure of $30,587.05 
which plaintiff alleges was the net income for vic- 
tory tax purposes; 


(m) That it does not appear therein what por- 
tion of the alleged income and victory tax of $13,- 
461.29 was or is claimed as ‘‘ Victory Tax’’ and what 
portion is claimed as ‘‘ Normal Tax’’ and what por- 
tion is claimed as ‘‘Surtax”’; 


(n) That it does not appear therein what or 
who were ‘‘proper officers of the United States’’ 
other than the Collector of [14] Internal Revenue, 
from whom the defendant Sam Ormont is charged 
with ‘‘concealing and attempting to conceal’’ the 
true and correct gross and net incomes received by 
defendant Sam Ormont; 


(o) That it does not appear therein what the 
“true and correct’’ gross incomes of defendant Sam 
Ormont were, or was, which it is claimed the defend- 
ant Sam Ormont concealed and attempted to con- 
ceal; 
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(p) That it does not appear therein how or in 
what manner defendant Sam Ormont, or either of 
the defendants, could be guilty of any offense for 
concealing or attempting to conceal ‘“‘the sources’’ 
of defendant Sam Ormont’s gross Income or net 
income; 


(q) That it does not appear therein how or in 
what manner the alleged concealing and attempting 
to conceal ‘‘the sources’? of defendant Sam 
Ormont’s gross and/or net income, constituted any 
violation of Section 145 (b), I. R. C.; and/or 26 
U.S. C. 145 (b), which it is claimed that the defend- 
ant Sam Ormont violated, for the reason that said 
provisions of Jaw under which said indictment was 
returned do not require any such disclosure, and 
neither of the defendants was under any duty or 
obligation to make any such disclosure under said 
law. 


12, That Count Three of said indictment does 
not state facts sufficient to constitute an offense hy 
this defendant, or either of them, and is uncertain 
for the reason that it does not appear therein that 
this defendant was a person required under the law 
to collect, account for, pay over, or pay the income 
or income tax of said Sam Ormont in said Count 
alleged, or any part thereof. 


13. That two separate alleged offenses are set 
forth in said Count Three and not separately stated, 
in this, that an alleged felony for attempting to 
defeat and evade income tax under subdivision (b) 
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of Section 145, under which said indictment was 
rendered, is attempted to be joined with a possible 
or questionable offense of concealing ‘‘sources of 
income”? which latter does not constitute any 
offense, or if so, constitutes only a misdemeanor 
under sub-paragraph (a) of said [15] Section 145; 
and said indictment does not show or allege wherein 
any failure to disclose the said ‘‘sources’’ of income 
constituted any offense. 


J4. That said Count Three of said Indictment 
is ambiguous and unintelligible in each of the par- 
ticulars specified in paragraph 11 hereinbefore set 
forth. 

15. That Count Four of said Indictment does not 
state facts sufficient to constitute a crime or offense 
on the part of this defendant, or either of them. 


16. That Count Four of said Indictment does 
not state facts sufficient to constitute a crime or 
offense by these defendants, and is uncertain in the 
following particulars: 


(a) That it does not appear therein and cannot 
be ascertained therefrom whether or not there is 
any income tax due or paid from defendant Sam 
Ormont to the plaintiff; 


(b) That it does not appear therein and cannot 
be ascertained therefrom, whether or not any part 
of the alleged income tax alleged to have been the 
sum of $3875.84, has not been paid or remains 
unpaid ; 
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(c) That it does not appear therein and cannot 
be ascertained therefrom, whether or not any part 
of the alleged income tax was unpaid at the time 
the indictment was voted, rendered or returned ; 


(d) That it does not appear therein and cannot 
be ascertained therefrom, what sum or sums, if any, 
have been paid on account of said alleged income 
tax, nor whether or not the said income tax or any 
part thereof remained unpaid at the time said 
indictment was found; 


(e) That it does not appear therein and cannot 
be ascertained therefrom, whether or not defendant 
Sam Ormont prepared or filed the alleged false and 
fraudulent income tax return, or whether or not 
this defendant prepared and filed the same; [16] 


(f) That it does not appear therein and cannot 
be ascertained therefrom, whether or not defend- 
ant Sam Ormont ‘‘wilfully’’ prepared, or caused to 
be prepared, or filed or caused to be filed, the alleged 
false and frandulent income tax return; 


(g) That it does not appear therein and cannot 
be ascertained therefrom whether or not any of the 
acts alleged to have been done or caused to be done 
by this defendant, or either defendant, were 
‘“‘wilful’’; 

(h) That it does not appear therein and cannot 
be ascertained therefrom whether or not the defend- 
ant Sam Ormont ‘wilfully’? prepared, or caused 
to be prepared, or filed or caused to be filed, the 
alleged false and fraudulent income tax return for 
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defendant Sam Ormont, nor whether or not said 
defendant Sam Ormont authorized or ratified any 
such acts of this defendant, nor whether or not this 
defendant aided in the preparation or filing of any 
such return, nor which of the defendants, if either, 
made the statements of the net income or the 
amount of tax; 


Gi) That it does not appear therein and cannot 
be ascertained therefrom that this defendant, or 
either defendant, ever prepared or filed any return 
of defendant Sam Ormont’s ‘‘Gross Income”’ with 
the Internal Revenue Department; 


(j) That it does not appear therein how or in 
what manner this defendant, or either defendant, 
could be guilty of attempting to defeat and evade a 
large part of the income tax due from defendant 
Sam Ormont for the year 1942, by preparing or fil- 
ing a false and fraudulent income tax return for 
said year; 

(k) That it does not appear therein and cannot 
be ascertained therefrom what the ‘‘Gross Income”’ 
of defendant Sam Ormont was for the year 1942; 


(1) That it does not appear therein what the 
basis is for the figure of $14,423.42 which plaintiff 
alleges was defendant Sam Ormont’s net income 
for said calendar year; [17] 


(m) That it does not appear therein what por- 
tion of the alleged income tax of $3875.84 was or is 
claimed as ‘‘Normal Tax’’ and what portion is 
claimed as ‘‘Surtax’’; 
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(n) That it does not appear therein what or 
who were ‘‘proper officers of the United States”’ 
other than the Collector of Internal Revenue, from 
whom the defendant Sam Ormont is charged with 
‘concealing and attempting to conceal” the true 
and correct gross and net incomes received by de- 
fendant Sam Ormont; 


(0) That it does not appear therein what the 
‘true and correct’’ gross incomes of defendant Sam 
Ormont were, or was, which it is claimed said de- 
fendant Sam Ormont concealed and attempted to 
conceal ; 

(p) That it does not appear therein how or in 
what manner this defendant, or either of the defend- 
ants, could be guilty of any offense for concealing or 
attempting to conceal ‘‘the sources’ of defendant 
Sam Ormont’s gross income or net income; 


(q) That it does not appear therein how or in 
what manner the alleged concealing and attempting 
to conceal ‘‘the sources’? of defendant Sam 
Ormont’s gross and/or net income, constituted anv 
violation of Section 145 (b), I. R. C.; and/or 26 
U. 8. C. 145 (b), which it is claimed that said 
defendant Sam Ormont violated, for the reason 
that said provisions of law under which said indict- 
ment was returned do not require any such dis- 
closure, and neither of the defendants was under 
anv duty or obligation to make any such disclosure 
under said law. 


17. That Count Four of said indictment does 
not state facts sufficient to constitute an offense by 
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this defendant, or either of them, and is uncertain 
for the reason that it does not appear therein that 
this defendant was a person required under the 
law to collect, account for, pay over, or pay the 
income or income tax of said Sam Ormont in said 
Count alleged, or any part thereof. 


18. That two separate alleged offenses are set 
forth in said [18] Count Four and not separately 
stated, in this, that an alleged felony for attempting 
to defeat and evade income tax under subdivision 
(b) of Section 145, wnder which said indictment 
was rendered, is attempted to be joined with a 
possible or questionable offense of concealing 
‘sources of income’’ which latter does not consti- 
tute any offense, or if so, constitute only a mis- 
demeanor under sub-paragraph (a) of said Section 
145; and said indictment does not show or allege 
wherein any failure to disclose the said ‘‘sources”’ 
of income constituted anv offense. 


19. That said Count Four of said Indictment 
is ambiguous and unintelligible in each of the par- 
ticulars specified in paragraph 16 hereinbefore set 
morth. 

DALY B. ROBNETT and 
BENJAMIN F. KOSDON, 
/s/ DALY B. ROBNETT, 
Attorneys for Defendant 
Phillip Himmelfarb. 
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To James M. Carter, United States Attorney: 

You are hereby notified that the undersigned, 
attorneys for the defendant named in the foregoing 
Motion, will present said Motion to the above: 
entitled court on Monday, the 10th dav of February, 
N947, at the hour of ten o’clock a.m., or as soon 
thereafter as counsel can be heard. 

Dated February 3, 1947. 

DALY B. ROBNETT and 
BENJAMIN F. KOSDON, 
By /s/ DALY B. ROBNETT, 


Received copy of the foregoing Motion and 
Notice of Hearing, this 3rd day of February, 1947. 
JAMES M. CARTER, 
By /s/ WILLIAM STRONG, 
Assistant United States 
Attorney. 


[Endorsed]: Filed Feb. 3, 1947. 


re 


[Title of District Court and Cause. ] 


MOTION TO DISMISS 


Comes now the defendant, Sam Ormont, by his 
attorneys, Daly Bb. Robnett and Benjamin K. Kos- 
don, and moves the Court for an order dismissing 
the above-entitled case, and the Indictment ren- 
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dered and filed therein, and each and all of the sepa- 
rate counts thereof, on the following grounds: 


1. That Count One of said Indictment does not 
state facts sufficient to constitute a crime or offense 
on the part of this defendant. 


2. That Count One of said Indictment does not 
state facts sufficient to constitute a crime or offense 
by this defendant, and is uncertain in the following 
particulars: 


(a) That it does not appear therein and cannot 
be ascertained therefrom whether or not there is 
any income tax due or unpaid from this defendant 
to the plaintiff; 


(b) That it does not anpear therein and cannot 
be ascertained therefrom, whether or not any part 
of the alleged income [21] tax alleged to have been 
the sum of $18,143.12, has not been paid or remains 
unpaid ; 


(c) That it does not appear therein and cannot 
be ascertained therefrom, whether or not any part 
of the alleged income tax was unpaid at the time 
the indictment was voted, rendered or returned; 


(d) That it does not appear therein and cannot 
be ascertained therefrom, what sum or sums, if any, 
have been paid on account of said alleged income 
tax, nor whether or not the said income tax or any 
part thereof remained unpaid at the time said 
indictment was found; 


(e) That it does not appear therein and cannot 
be ascertained therefrom, whether or not this de- 
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fendant prepared or filed the alleged false and 
fraudulent income and victory tax return, or 
whether or not his co-defendant Phillip Himmel- 
farb, prepared and filed the same; 


(f) That it does not appear therein and cannot 
be ascertained therefrom, whether or not this de- 
fendant ‘‘wilfully’’? prepared, or caused to be pre* 
pared, or filed or caused to be filed, the alleged false 
and fraudulent income and victory tax return; 


(g) That it does not appear therein and cannot 
be ascertained therefrom whether or not any of the 
acts alleged to have been done or caused to be done 
by the defendants or either of them, were ‘‘wilful’’; 


(h) That it does not appear therein and cannot 
be ascertained therefrom whether or not the de- 
fendant Phillip Himmelfarb ‘‘wilfully’’ prepared, 
or caused to be prepared, or filed or caused to he 
filed, the alleged false and fraudulent income and 
victory tax return for this defendant Sam Ormont, 
nor whether or not this defendant authorized or 
ratified any such acts of said defendant Phillip 
Himmelfarb, nor whether or not said defendant 
Himmelfarb aided in the preparation or filing of 
any such return, nor which of the defendants, if 
either, made the statements of the net income or 
the amount of tax; 


(i) That it does not appear therein and cannot 
be ascertained therefrom that defendants, or either 
of them, ever prepared or filed any return of this 
defendant’s ‘“‘Gross Income’”’ with the Internal 
Revenue Department; 
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(j) That it does not appear therein how or in 
what manner the defendants, or either of them, 
could be guilty of attempting to defeat and evade 
a large part of the income tax due from this defend- 
ant for the year 1944, by preparing or filing a false 
and fraudulent ‘‘victory tax return’’ for said year; 

(kx) That it does not appear therein and cannot 


be ascertained therefrom what the ‘‘Gross Income’’ 
of this defendant was for the year 1944; 


(1) That it does not appear therein what the 
basis is for the figure of $36,982.52 which plaintiff 
alleges was the net income for income tax purposes; 


(an) That it does not appear therein what por- 
tion of the alleged income tax of $18,143.12 was or 
is claimed as ‘Victory Tax’’ and what portion is 
claimed as ‘‘Normal Tax’’ and what portion is 
claimed as ‘‘Surtax’’; 


(n) That it does not appear therein what or 
who were “‘proper officers of the United States”’ 
other than the Collector of Internal Revenue, from 
whom defendants are charged with ‘‘concealing and 
attempting to conceal’’ the true and correct gross 
and net incomes received by this defendant; 


(o) That it does not appear therein what the 
‘‘true and correct’’ gross incomes of this defendant 
were, or was, which it is claimed this defendant 
concealed and attempted to conceal; 


(p) That it does not appear therein how or in 
what manner this defendant, or either of the de- 
fendants, could be guilty of any offense for conceal- 
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ing or attempting to conceal ‘‘the sources’’ of [23] 
this defendant’s gross income or net income; 


(q) That it does not appear therein how or in 
what manner the alleged concealing and attempting 
to conceal ‘‘the sources’’ of this defendant’s gross 
and/or net income, constituted any violation of 
Section 145 (b), I. R. C.; and/or 26 U.S. C. 145 
(b), which it is claimed that the defendants vio- 
lated, for the reason that said provisions of law 
under which said indictment was returned do not 
require any such disclosure, and neither of the 
defendants was under any duty or obligation to 
make any such disclosure under said law. 


3. That two separate alleged offenses are set 
forth in said Count One and not separately stated, 
in this, that an alleged felony for attempting to 
defeat and evade income tax under subdivision (b) 
of Section 145, under which said indictment was 
rendered, is attempted to be joined with a possible 
or questionable offense of concealing “‘sources of 
income’’ which latter does not constitute any 
offense, or if so, constituted only a disdemeanor 
under sub-paragraph (a) of said Seetion 145; and 
said indictment does not show or allege wherein 
any failure to disclose the said ‘‘sources’’ of income 
constituted any offense. 


4. That said Count One of said Indictment is 
ambiguous and unintelligible in each of the particu- 
lars specified in paragraph 2 hereinbefore set forth. 


5. That Count Two of said Indictment does not 
state facts sufficient to constitute a crime or offense 
on the part of this defendant. 
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6. That Count Two of said Indictment does not 
state facts sufficient to constitute an offense by this 
defendant, and is uncertain for the reason that it 
does not appear therein that this defendant was a 
person required under the law to collect, account for, 
pay over, or pay the income or income tax of said 
Phillip Himmelfarb in said count alleged, or any 
part thereof. 


7. That Count Two of said Indictment does not 
state facts [24] sufficient to constitute a crime or 
offense by this defendant, and is uncertain in the 
following particulars: 


(a) That it does not appear therein and cannot 
be ascertained therefrom whether or not there is 
any income tax due or paid from defendant Phillip 
Himmelfarb to the plaintiff, 


(b) That it does not appear therein and cannot 
be ascertained therefrom, whether or not any part 
of the alleged income tax alleged to have been the 
sum of $5813.91, has not been paid or remains 
unpaid ; 

(c) That it does not appear therein and cannot 
be ascertained therefrom, whether or not any part 
of the alleged income tax was unpaid at the time 
the indictment was voted, rendered or returned; 


(d) That it does not appear therein and cannot 
be ascertained therefrom, what sum or sums, if 
any, have been paid on account of said alleged 
income tax, nor whether or not the said income tax 
or any part thereof remained unpaid at the time 
said indictment was found; . 
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(e) That it does not appear therein and cannot 
be ascertained therefrom, whether or not defend- 
ant Sam Ormont prepared or filed the alleged false 
and fraudulent income and victory tax return, or 
whether or not his co-defendant Phillip Himmel- 
farb, prepared and filed the same; 


(f) That it does not appear therein and cannot 
be ascertained therefrom, whether or not defendant 
Phillip Himmelfarb ‘‘wilfully’’ prepared, or caused 
to be prepared, or filed or caused to filed, the alleged 
false and fraudulent income and victory tax return; 


(g) That it does not appear therein and cannot 
be ascertained therefrom whether or not any of 
the acts alleged to have been done or caused to be 
done by the defendants, or either of them, were 
‘wilful’; [25] 


(h) That it does not appear therein and cannot 
be ascertained therefrom whether or not this de- 
fendant Sam Ormont ‘wilfully’? prepared, or 
caused to be prepared, or filed or caused to be filed, 
the alleged false and fraudulent income and victory 
tax return for the defendant Phillip Himmelfarb, 
nor whether or not the defendant Phillip Himmel- 
farm authorized or ratified any such acts of this 
defendant Sam Ormont, nor whether or not this 
defendant Sam Ormont aided in the preparation 
or filing of any such return, nor which of the de- 
fendants, if either, made the statements of the net 
income or the amount of tax of the defendant Phil- 
lip Himmelfarb , 
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G) That it does not appear therein and cannot 
be ascertained therefrom that defendants, or either 
of them, ever prepared or filed any return of de- 
fendant Phillip Himmelfarb’s ‘‘Gross Income” with 
the Internal Revenue Department; 


(j) That it does not appear therein how or in 
what maier the defendants, or either of them, 
could be guilty of attempting to defeat and evade 
a large part of the income tax due from defendant 
Phillip Himmelfarb for the year 1944, by preparing 
or filing a false and fraudulent income tax return 
for said year; 

(k) That it does not appear therein and cannot 
be ascertained therefrom what the ‘‘Gross Income’’ 
of defendant Phillip Himmelfarb was for the vear 
1944 ; 

(1) That it does not appear therein what the 
basis is for the figure of $17,752.65 which plaintiff 
alleges was the net income for income tax purposes; 


(m) That it does not appear therein what por- 
tion of the alleged income tax of $5843.91 was or is 
claimed as ‘‘ Victory Tax’’ and what portion is 
claimed as ‘‘Normal Tax’? and what portion is 
claimed as ‘‘Surtax’’; 


(1) “That it does not appear therein what or 
who were ‘‘proper officers of the United States”’ 
other than the Collector of Internal Revenue, from 
whom defendants are charged with ‘‘concealing 
and attempting to conceal’’ the true and correct 
eross and net incomes received hy defendant Phil- 
lip Himmelfarb; . 
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(0) That it does not appear therein what the 
‘‘true and correct’’ gross incomes of defendant 
Phillip Himmelfarb were, or was, which it is 
claimed these defendants concealed and attempted 
to conceal; — 

(p) That it does not appear therein how or in 
what manner defendant Phillip Himmelfarb, or 
either of the defendants, could be guilty of any 
offense for concealing or attempting to conceal 
‘‘the sources’? of defendant Phillip Himmelfarb’s 
gross income or net income; 


(aq) That it does not appear therein how or in 
what manner the alleged concealing and attempting 
to conceal ‘‘the sources’’ of defendant Phillip Him- 
melfarb’s gross and/or net income, constituted any 
violation of Section 145 (b), I. R. C.; and/or 26 
U.S. C. 145 (b), which it is claimed that the de- 
fendants violated, for the reason that said provi- 
sions of law under which said indictment was re- 
turned do not require any such disclosure, and 
neither of the defendants was under any duty or 
obligation to make any such disclosure under said 
law. 

8. That two separate alleged offenses are set 
forth in said Count Two and not separated stated, 
in this, that an alleged felony for attempting to 
defeat and evade income tax under subdivision (b) 
of Section 145, under which said indictment was 
rendered, is attempted to be joined with a possible 
or questionable offense of concealing ‘‘sources of 
income’’ which latter does not constitute any 
offense, or if so, constitutes only a misdemeanor 
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under sub-paragraph (a) of said Section 145; and 
said indictment does. not show or allege wherein 
any failure to disclose the said ‘‘sources’’ of Income 
constituted any offense. 


9, That said Count Two of said Indictment is 
ambiguous and unintelligible in each of the particu- 
lars specified in paragraph 7 hereinbefore set forth. 


10. That Count Two of said Indictment does 
not state facts [27] sufficient to constitute a crime 
or offsense on the part of defendant Phillip Him- 
melfarb. 


11. That Count Three of said Indictment does 
not state facts sufficient to constitute a erime or 
offense on the part of this defendant. 


12. That Count Three of said Indictment docs 
not state facts sufficient to constitute a crime or 
offense by this defendant, and is uncertain in the 
following particulars: 

(a) That it does not appear therein and cannot 
be ascertained therefrom whether or not there is 
any income tax due or paid from this defendant to 
the plaintiff; 


(b) ‘That it does not appear therein and cannot 
be ascertained therefrom, whether or not any part 
of the alleged income tax alleged to have been the 
sum of $£13,461.29, has not been paid or remains 
unpaid ; | 

(c) That it does not appear therein and cannot 
be ascertained therefrom, whether or not any part 
of the alleged income and victory tax was unpaid 
at the time the indictment was voted, rendered or 
returned ; 


34 Philip Himmelfarb, Sam Ormont 


(d) That it does not appear therein and cannot 
be ascertained therefrom, what sum or sums, if any, 
have been paid on account of said alleged income 
and victory tax, nor whether or not the said income 
and victory tax or any part thereof remained un- 
paid at the time said indictment was found; 


(e) That it does not appear therein and cannot 
be ascertained therefrom, whether or not this de- 
fendant prepared or filed the alleged false and 
fraudulent income and victory tax return, or 
whether or not his co-defendant Phillip Himmel- 
farb, prepared and filed the same; 


(f) That it does not appear therein and cannot 
be ascertained therefrom, whether or not this de-. 
fendant ‘‘wilfully’’ prepared, or caused to be pre- 
pared, or filed or caused to be filed, the alleged false 
and fraudulent income and victory tax return; 


(g) That it does not appear therein and cannot 
be ascertained [28] therefrom whether or not any 
of the acts alleged to have been done or caused to 
be done by the defendants or cither of them, were 
“wilful’’; 

(h) That it does not appear therein and cannot 
be ascertained therefrom whether or not the defend- 
ant Phillip Himmelfarb ‘‘wilfully’’ prepared, or 
caused to be prepared, or filed or caused to be filed, 
the alleged false and fraudulent income and victory 
tax return for this defendant, Sam Ormont, nor 
whether or not this defendant authorized or ratified 
any such acts of said defendant Phillip Himimel- 
farb, nor whether or not said defendant Phillip 
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Himmel farb aided in the preparation or filing of any 
such return, nor which of the defendants, if either, 
made the statements of the net income or the 
amount of tax; 

(i) That it does not appear therein and cannot 
be ascertained therefrom that defendants, or either 
of them, ever prepared or filed any return of this 
defendant’s ‘‘Gross Income”? with the Internal 
Revenue Department; 

(j) That it does not appear therein how or in 
what manner the defendants, or either of them, 
could be guilty of attempting to defeat and evade 
a large part of the income tax due from this defend- 
ant for the year 1943, by preparing or filing a false 
and fraudulent income and victorv tax return for 
said vear; | 

(k) That it does not appear therein and cannot 
be ascertained therefrom what the ‘‘Gross Income”’ 
of this defendant was for the vear 1943; 


(1) That it does not appear therein what the 
basis is for the figure of $30,512.86 which plaintiff 
alleges was the net income for income tax purposes; 
nor what the basis is for the figure of $30,587.05 
which plaintiff alleges was the net income for vic- 
tory tax purposes; 


(Qn) That it does not appear therein what por- 
tion of the alleged income and victory tax of $13,- 
461.29 was or is claimed as ‘‘ Victory tax’’ and what 
portion is claimed as ‘‘Normal Tax’’ and what [29] 
portion is claimed as ‘‘Surtax’’; 
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(n) That it does not appear therein what or 
who were ‘‘proper officers of the United States” 
other than the Collector of Internal Revenue, from 
whom this defendant is charged with “‘concealing 
and attempting to conceal’’ the true and correct 
gross and net incomes received by this defendant; 


(o) That it does not appear therein what the 
‘‘true and correct’’ gross incomes of this defendant 
were, or was, which it is claimed this defendant 
concealed and attempted to conceal; 


(p) That it does not appear therein how or in 
what manner this defendant, or either of the de- 
fendants, could be guilty of any offense for conceal- 
ing or attempting to conceal “the sources” of this 
defendant’s gross income or net income; 


(q) That it does not appear therein how or in 
what manner the alleged concealing and attempting 
to conceal “‘the sources”’ of this defendant’s gross 
and/or net income, constituted any violation of 
ection 145 (b), I. R. C.; and/or 26 (ayers 
(b), which it 1s claimed that the defendant violated, 
for the reason that said provisions of law under 
which said indictment was returned do not require 
any such disclosure, and neither of the defendants 
was under any duty or obligation to make any such 
disclosure under said law. 


13. That two separate alleged offenses are set 
forth in said Count Three and not separately stated, 
in this, that an alleged felony for attempting to 
defeat and evade income tax under subdivision (b) 
of Section 145, under which said indictment was 
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rendered, is attempted to be joined with a possible 
or questionable offense of concealing ‘‘sources of 
income’’ which latter does not constitute any offense, 
or if so, constitutes only a misdemeanor under sub- 
paragraph (a) of said Section 145; and said indict- 
ment does not show or allege wherein any failure 
to disclose the said ‘‘sources’’ of income constituted 
any offense. 

14. That said Count Three of said Indictment is 
ambiguous and [30] unintelligible in each of the 
particulars specified in paragraph 12 hereinbefore 
set forth. 

15. That Count Four of said Indictment does 
not state facts sufficient to constitute a crime or 
offense on the part of this defendant. 


16. That Count Four of said Indictment does 
not state facts sufficient to constitute a crime or 
offense by this defendant, and is uncertain in the 
following particulars: 

(a) That it does not appear therein and cannot 
be ascertained therefrom whether or not there is any 
income tax due or paid from this defendant to the 
plaintiff ; 

(b) That it does not appear therein and cannot 
be ascertained therefrom, whether or not any part 
of the alleged income tax alleged to have been the 
sum of $3875.84, has not been paid or remains 
unpaid ; 

(c) That it does not appear therein and cannot 
be ascertained therefrom, whether or not any part 
of the alleged income tax was unpaid at the time the 
indictment was voted, rendered or returned ; 
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(d) That it does not appear therein and cannot 
be ascertained therefrom, what sum or sums, if any, 
have been paid on account of said alleged income 
tax, nor whether or not the said income tax or any 
part thereof remained unpaid at the time said 
indictment was found; 

(e) That it does not appear therein and cannot 
be ascertained therefrom, whether or not this de- 
fendant prepared or filed the alleged false and 
fraudulent income tax return, or whether or not 
his co-defendant Phillip Himmelfarb, prepared and 
filed the same; 

(f) That it does not appear therein and cannot 
be ascertained therefrom, whether or not this de- 
fendant ‘‘wilfullv’’ prepared, or caused to be pre- 
pared, or filed or caused to be filed, the alleged false 
and fraudulent income tax return; [31] 


(g) That it does not appear therein and cannot 
be ascertained therefrom whether or not any of the 
acts alleged to have been done or caused to he done 
by this defendant, or cither defendant, were 
op wink’ 

(h) That it does not appear therein and cannot 
be ascertained therefrom whether or not the defend- 
ant Phillip Himmelfarb ‘wilfully’? prepared, or 
eaused to be prepared, or filed or caused to be filed, 
the alleged false and fraudulent income tax return 
for this defendant, Sam Ormont, nor whether or not 
this defendant authorized or ratified any such acts 
of said defendant Phillip Himmelfarb, nor whether 
or not said defendant Phillip Himmelfarb aided in 
the preparation or filing of any such return, nor 


us. Umited States of America 39 


which of the defendants, if either, made the state- 
ments of the net income or the amount of tax; 


G) That it does not appear therein and cannot 
be ascertained therefrom that this defendant, or 
either defendant, ever prepared or filed any return 
of this defendant’s ‘*Gross Income”? with the Internal 
Revenue Department; 


(j) That it does not appear therein how or in 
what manner this defendant, or either defendant, 
could be guilty of attempting to defeat and evade 
a large part of the income tax due from this defend- 
ant for the year 1942, by preparing or filme a false 
and fraudulent income tax return for said year; 

(k) That it does not appear therein and cannot 
be ascertained therefrom what the ‘‘Gross Income’”’ 
of this defendant was for the year 1942; 


(1) That it does not appear therein what the 
basis is for the figure of $14,423.42 which plaintiff 
alleges was this defendant’s net income for said 
ealendar year: 


Gn) That it does not appear therein what por- 
tion of the alleged income tax of $3875.84 was or 
is claimed as ‘‘Normal Tax’’ and what portion is 
claimed as ‘‘Surtax’’; 

(n) That it does not appear therein what or 
who were [382] ‘‘proper officers of the United 
States’? other than the Collector of Internal Reve- 
nue, from whom this defendant is charged with 
‘feoncealing and attempting to conceal’’ the true 
and correct gross and net incomes received by this 
defendant ; 
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(0) That it does not appear therem what the 
‘“‘trme and correct’ gross incomes of this defendant 
were, or was, which it is claimed this defendant con- 
cealed and attempted to conceal; 

(p) That it does not appear therein how or m 
what manner this defendant, or either of the de- 
fendants, could be guilty of any offense for conceal- 
ing or attempting to conceal “‘the sources”’ of this 
defendant’s gross income or net Income; 


(q) That it does not appear therein how or in 
what manner the alleged concealing and attempting 
to conceal ‘‘the sourees’’ of this defendant’s gross 
and/or net income, constituted anv violation of 
Section 145 (b), I. R. C.; and/or 26 Useae wes 
(b), which it is claimed that this defendant vio- 
lated, for the reason that said provisions of law 
under which said indictment was returned do not 
require any such disclosure, and neither of the de- 
fendants was under any duty or obligation to make 
any such disclosure under said law. 


17. That two separate alleged offenses are set 
forth in said Count Four and not separately stated, 
in this, that an alleged felony for attempting to 
defeat and evade income tax wnder subdivision (b) 
of Section 145, under which said indictment was 
rendered, is attempted to be joined with a possible 
or questionable offense of concealing ‘‘sourees of 
income’? which latter does not constitute any 
offense, or if so, constitutes onlv a misdemeanor 
under sub-paragraph (a) of said Section 145; and 
said indictment does not show or allege wherein any 
failure to disclose the said ‘‘sources’’ of ineome 
constituted any offense ; 
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18. That said Count Four of said Indictment is 
ambiguous and unintelligible in each of the particu- 
lars specified in paragraph 16 hereinbefore set 
forth. [33] 

DALY B. ROBNETT and 
BENJAMIN F. KOSDON, 
By /s/ DALY B. ROBNETT, 
Attorneys for Defendant 
Sam Ormont. | 


Notice of Hearing 
To James M. Carter, United States Attorney: 

You are hereby notified that the undersigned, 
attorneys for the defendant named in the foregoing 
Motion, will present said Motion to the above- 
entitled court on Monday, the 10th day of February, 
1947 at the hour of ten o’clock a.m.. or as soon 
there after as counsel] can be heard. 

Dated February 3, 1947. 

DALY Eb. ROBNIETT and 
BENJAMIN F. KOSDON, 
By /s/ DALY B. ROBNETT, 
Attornevs for said defendant. 


* Received copy of the foregoing Motion and 
Notice of Hearing, this 3rd day of February, 1947. 
JAMES M. CARTER, 
By /s/ WILLIAM STRONG, 
Asst. United States Attorney. 


[Endorsed]: Filed Feb. 3, 1947. [35] 
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MOTION FOR BILL OF PARTICULARS 


Comes now the defendant, Phillip Himmelfarb, 
by his attormeyvs Daly B. Robnett and Benjamin F., 
Kosdon, and moves the Court for an order requir- 
ing the United States of America, plaintiff, to fur- 
nish said defendant Philhp Himmelfarhb, within a 
time to be therein specified, a written Bill of Par- 
ticulars, in the above-entitled case, as to the follow- 
ing matters alleged in the Indictment herein to-wit: 


1. Facts and figures showing the basis of the 
figure of $36,982.52, which it is alleged in Count 
One of said Indictment defendant Sam Ormont’s 
‘‘Net income for the said calendar vear ... for 
income tax purposes.’’ 


2. An itemized statement of the various items, 
sums and figures used by said plaintiff in determin- 
ing that defendant Sam Ormont’s net income for 
the calendar year of 1944 was the sum of $36,982.52 
for mcome tax purposes, as alleged in the said 
Count One of said Indictment. [86] 


3. An itemized statement of the sourees from 
which derived, and the several amounts and the 
various items comprising and forming the basis for 
the sum of $36,982.52, and of each component part 
thereof, alleged to be the net income of defendant 
Sam Ormont for 1944, as set forth in said Count 
One of Said Indictment. 


4. An itemization of the portion of said alleged 
$36,982.52 alleged in said Count One, which con- 
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stituted the net income for the calculation of de- 
fendant Sam Ormont’s ‘‘Normal Tax’’ as provided 
in Section 11 of Chapter 1 of the Internal Revenue 
Code, as amended by ‘‘Individual Income Tax Act 
of 1944.’ 


5. An itemization of the portion of the $€36,- 
982.52 alleged in said Count One, which constituted 
the ‘‘surtax net income’’ of defendant Sam Ormont 
for the year 1944, as provided in Section 12 (a) of 
Chapter 1 of the Internal Revenue Code, and 
amendments thereto. 


6. An itemization of the portion of the #36,- 
982.52 alleged in said Count One, which constituted 
the ‘Victory Tax Net Income’’ alleged in said 
Count One of said Indictment. 


7. Facts, figures, items and sources showing the 
basis upon which plaintiff determined and allezes 
that defendant Sam Ormont’s ‘‘net income for the 
said calendar vear was the sum of $36,982.52 for 
income tax purposes,’’ in said Count One. 


8. Facts, figures, items and sources showing the 
‘‘oross income’’ of said defendant for said year 
1944, from which plaintiff determined and alleges 
that ‘‘his net income for the said calendar year was 
the sum of $36,982.51 for income tax purposes.”’ 


9. Facts, figures, items and nature of credits 
and deductions, [37] if any, made from such ‘‘gross 
income”’ before calculating, determining and alleg- 
ing the ‘‘net income’’ subject to ‘‘normal tax,’’ and 
likewise the credits and deductions, if anv, made 
from such ‘‘gross income’’ before calculating and 
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determining the ‘‘surtax net income’”’ and likewise 
the credits and deductions, if any, made from such 
‘‘oross income’’ before calculating and determining 
the ‘‘ Victory Tax Net Income.”’ 


10. Facts and figures showing the basis of the 
alleged income tax of defendant Sam Ormont in 
the total sum of $18,143.12, as alleged in said Count 
One of said Indictment. 


11. Facts and figures showing the credits and 
deductions, if any, made and credited, on said 
$36,982.52 before calculating the ‘‘normal income 
tax’’ in the sum of $18,143.12 alleged im said Count 
One. 

12. Facts and figures showing the credits and 
deductions, if any, made and credited, on said $€36,- 
982.52 before calculating the ‘‘surtax”’. 


13. Facts and figures showmg the eredits and 
deductions, if any, made and credited, on said $36,- 
982.52, before caleulating the alleged ‘Victory 
Mai. 

14. Facts and figures showing the ‘‘net income”’ 
which was subject to the ‘‘Normal Tax’’; and the 
facts and figures showing the ‘‘surtax net income”’; 
and facts and figures showing the ‘Victory Tax 
net income.”’ 

15. Facts and figures showing what part or por- 
tion of the alleged $18,143.12 which it is alleged 
defendant Sam Ormont owed the United States of 
Ameriea as income tax for said vear 1944, is ‘‘ Nor- 


? 


mal Tax’’, and what portion is ‘‘Surtax”’, and what 
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portion is Alleged ‘‘Victory Tax”. 


us. United States of America 49 


16. A statement of dates and amounts of pay- 
ments made by defendant [88] Sam Ormont on 
account of the income tax on the said items com- 
prising said $36,982.52 alleged net income. 


17. A statement of the dates and amounts of 
eredits for payments to the Collector of Internal 
Revenue, on account of the items, or any of them, 
comprising the alleged $36,982.52 net mcome. 


18. A statement of the dates and amounts of 
payments made by defendant Sam Ormont on ac- 
count of the alleged tax of $18,143.52. 


19. <A statement of the dates and amotnts of 
credits, if anv, which plaintiff made on said alleged 
tax of $18,143.52, by payments made by defendant 
Sam Ormont. 

20. A statement of the portion, if any, of the 
alleged tax of $18,148.52 which was unpaid at the 
time said Indictment was rendered. 


21. Facts and figures showing the basis of the 
figure of $17,752.65, which it is alleged in Count 
Two of said Indictment was defendant Phillip Him- 
melfarb’s ‘‘Net income for the said calendar year.”’ 


22. An itemized statement of the various items, 
sums and figures used by said plaintiff in determin- 
ing that defendant Phillip Himmelfarb’s net income 
for the calendar vear of 1944 was the sum of 
$17,752.65 for income tax purposes, as alleged in the 
said Count Two of said Indictment. 


23. An itemized statement of the sources from 
which derived, and the several amounts and the 
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various items comprising and forming the basis for 
the sum of $17,752.65, and of each component part 
thereof, alleged to be the net income of defendant 
Phillip Himmelfarb for 1944, as set forth in said 
Count Two of said [389] Indictment. 


24. An itemization of the portion of said alleged 
$17,752.65 alleged in said Count Two, which consti- 
tuted the net income for the calculation of defend- 
ant Phillip Himmelfarb’s ‘‘Normal Tax’’ as pro- 
vided in Section 11 of Chapter 1 of the Internal 
Revenue Code, as amended by ‘‘Individual Income 
Tax Act of 1944.’’ 


25. An itemization of the portion of the $17,- 
752.65 alleged in said Count Two, which constituted 
the ‘‘surtax net inecome”’ of defendant Phillip Him- 
melfarb for the vear 19+4, as provided im Section 
12 (a) of Chapter 1 of the Internal Revenue Code, 
and amendments thereto. 


26. An itemization of the portion of the $17,- 
752.60 alleged in said Count Two, which constituted 
the ‘Victory Tax Net Income” alleged in said 
Count ‘wo of said Indictment. 


27. Facts, figures, items and sources showing 
the basis upon which plaintiff determined and 
alleges that defendant Phillip Himmelfarh’s ‘‘net 
income for the said calendar vear was the sum of 
$17 ,752.65,’’ in said Count Two. 

28. Facts, figures, items and sources showing 
the ‘‘gross income”’ of defendant Phillip Himmel- 
farb for said vear 1944, from which plaintiff deter- 
mined and alleges that ‘‘his net income for the said 
ealendar vear was the sum of $17,752.65. ”’ 
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29. Facts, figures, items and nature of credits 
and deductions, if any, made from such ‘‘gross 
income’’ before calculating, determining and alleg- 
ing the ‘‘net income” subject to ‘‘normal tax,’’ and 
likewise the credits and deductions, if any, made 
from such ‘‘gross income”’ before calculating and 
determining the ‘‘surtax net income’’ [40] and like- 
wise the credits and deductions, if any, made from 
such ‘‘gross income’’ before calculating and deter- 
mining the ‘‘ Victory Tax Net Income.’’ 


30. Facts and figures showing the basis of the 
alleged income tax of defendant Phillip Himmel- 
farb in the total sum of $5843.91, as alleged in said 
Count Two of said Indictment. 


31. Facets and figures showing the credits and 
deductions, if any, made and credited, on said 
$17,752.65 before calculating the ‘‘normal income 
tax’’ in the sum of $5843.91 alleged in said Count 
Two. 

32. Facts and figures showing the credits and 
deductions, of any, made and credited, on said 
$17,752.65 before calculating the ‘‘surtax’’. 


33. Facts and figures showing the credits and 
deduction, if any, made and credited, on said 
$17,752.65, before calculating the alleged ‘‘ Victory 
max”, 


34. Facts and figures showing the ‘‘net income’’ 
which was subject to the ‘‘Norma] Tax’’; and facts 
and figures showing the ‘‘surtax net income;’’ and 
facts and figures showing the ‘‘Victory Tax net 
income.”’ 
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35. Facts and figures showing what part or por- 
tion of the alleged $5843.91 which it 1s alleged that 
defendant Phillip Himmelfarb owed the United 
States of America as income tax for said year 1944, 
is ‘‘Normal Tax’’, and what portion is “Surtax”’, 
and what portion is alleged ‘‘ Victory Tax”’. 


36. A statement of dates and amounts of pay- 
ments made by defendant Philip Himmelfarb on 
account of the income tax on the said items com- 
prising said $17,752.65 alleged net income. 


37. A statement of the dates and amounts of 
credits for payments [41] to the Collector of Inter- 
nal Revenue, on account of the items, or any of 
them, comprising the alleged $17,752.65 net mcome. 


38. A statement of the dates and amounts of 
payments made by this defendant Phillip Himmel- 
farb on account of the alleged tax of $5843.91. 


39. A statement of the dates and amounts of 
eredits, if any, which plaintiff made on said alleged 
tax of $5843.91, by payments made bv defendant 
Phillip Himmelfarb. 


40. A statement of the portion, if any, of the 
alleged tax of $5843.91 which was unpaid at the 
time said Indictment was rendered. 


41. Facts and figures showing the basis of the 
figure $30,512.86, which it is alleged in Count Three 
of said Indictment was defendant Sam Ormont’s 
““Net ungome for the calendar year 1943... . ter 
income tax purposes.”’ 
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42, Facts and figures showing the basis of the 
figure of $30,587.05, which it is alleged is said Count 
Three was defendant Sam Ormont’s ‘‘Net income 
for the said calendar year ... for victory tax 
purposes.”’ 

43. An itemized statement of the various items, 
sums and figures used by said plaintiff in determin- 
ing that defendant Sam Ormont’s net income for 
the calendar year of 1943 was the sum of $30,512.86 
for income tax purposes, as alleged in the said 
Count Three of said Indictment. 


44. An itemized statement of the various items, 
sums and figures used by said plaintiff in determin- 
ing that defendant Sam Ormont’s net income for 
the calendar year of 1948 was the sum of $30,587.05 
for Victory Tax purposes, as alleged in the said 
Count Three of said Indictment. [42] 


45. An itemized statement of the sources from 
which derived, and the several amounts and the 
various items comprising and forming the basis 
for the sum of $€80,512.86, and of each component 
part thereof, alleged to be the net income of defend- 
ant Sam Ormont for 1948 for mcome tax purposes, 
as set forth in said Count Three of said Indictment. 


46. An itemized statement of the sources from 
which derived, and the several amounts and the 
various items comprising and forming the basis 
for the sum of $30,587.05, and of each component 
part thereof, alleged to be the net income of defend- 
ant Sam Ormont for 1943 Victory Tax purposes, as 
set forth in said Count Three of said Indietment. 
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47. An itemization of the portion of said alleged 
$30,512.86 alleged in said Count Three, which con- 
stituted the net income for the calculation of defend- 
ant Sam Ormont’s ‘‘Normal Tax’’ as provided in 
Section 11 of Chapter 1 of the Internal Revenue 
Code, as amended by ‘‘Individual Income Tax Act 
of 1943.” 

48. An itemization of the portion of the 
$30,512.86 alleged in said Count Three, which con- 
stituted the ‘‘surtax net income”’ of defendant Sam 
Ormont for the year 1948, as provided in Section 
12 (a) of Chapter 1 of the Internal Revenue Code, 
and amendments thereto. 


49. Facts, figures, items and sources showing 
the basis upon which plaintiff determined and 
alleges that defendant Sam Ormont’s ‘‘net income 
for the said calendar year was the sum of $30,512.86 
for income tax purposes,’’ in said Count Three. 


50. Facts, figures, items and sourees showing the 
basis upon which plaintiff determined and alleges 
that defendant [43] Sam Ormont’s ‘‘net income for 
the said calendar vear was the sum of $30,587.05 


for victory tax purposes,’’ in said Count Three. 


ol. Facts, figures, items and sources showing the 
‘‘oross Income’”’ of defendant Sam Ormont for said 
year 1943, from which plaintiff determined and 
alleges that “his net income for the said calendar 
year was the sum of $30,512.86 for income tax pur- 
poses.”’ 

52. Facts, figures, items and nature of credits 
and deductions, if any, made from such ‘‘eross 
income’’ before calculating, determining and alleg- 
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ing the ‘‘net income”’ subject to “normal tax,’’ and 
likewise the credits and deductions, if any, made 
from such ‘‘gross income”’ before calculating and 
surtax net income,’’ and hkewise 


ee 


determining the 
the credits and deductions, if any, made from such 
‘‘oross 1icome’’ before calculating and determining 
the ‘Victory T'ax Net Income.”’ 


53. Facts and figures showing the basis of the 
alleged income tax of defendant Sam Ormont in the 
total sum of $13,461.29, as alleged in said Count 
Three of said Indictment. 


o4. Facts and figures showing the credits and 
deductions, 1f any, made and credited, on said 
€30,512.86 before calculating the ‘‘normal income 
tax’? in the sum of $13,461.29 alleged in said Count 
Three. 

05. Facts and figures showing the credits and 
deductions, if any, made and credited, on said 
$30,512.86 before calculating the ‘‘surtax.”’ 


‘ 


6. Facts and figures showing the ‘‘net income” 


and facts 


which was subject to the ‘‘Normal Tax’ 
and figures showing the ‘“‘surtax net income’’; and 
facts and figures showing the ‘‘Victory Tax net 


income.’ [44] 


o7. Facts and figures showing what part or por- 
tion of the alleged $13,461.29 which it is alleged 
defendant Sam Ormont owed the United States of 
America as income and victory tax for said year 
1943, is ‘‘Normal Tax’’, and what portion is ‘‘Sur- 


4) 


tax’’, and what portion is alleged ‘‘ Victory Tax 


58. <A statement of dates and amounts of pavy- 
ments made by defendant Sam Ormont on aecount 
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of the income tax on the said items comprising said 
$30,512.86 alleged net income for income tax pur- 
poses. 

o9. A statement of dates and amounts of pay- 
ments made by defendant Sam Ormont on account 
of the victory tax on the said items comprising said 
$30,587.05 alleged net income for victory tax pur- 
poses. 

60. A statement of the dates and amounts of 
credits for payments to the Collector of Internal 
Revenue, on account of the items, or any of them, 
comprising the alleged $30,512.86 net income for 
income tax purposes. 


61. A statement of the dates and amounts of 
credits for payments to the Collector of Internal 
Revenue, on account of the items, or any of them, 
comprising the alleged $30,587.05 net income for 
victory tax purposes. 

62. A statement of the dates and amounts of 
payments made by defendant Sam Ormont on ac- 
count of the alleged tax of $13,461.29. 


63. <A statement of the dates and amounts of 
credits, if any, which plaintiff made on said alleged 
tax of $13,461.29, by payments made bv the defend- 
ant Sam Ormont. 

64. A statement of the portion, if any, of the 
alleged tax of $13,461.29 which was unpaid at the 
time said Indictment was rendered. 

65. Facts and figures showing the basis of the 
fieure of $14,423.42, which is alleged in Count Four 
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of said [45] Indictment was defendant Sam 
Ormont’s ‘‘Net income for the said calendar year”’ 
of 1942. 

66. An itemized statement of the various items, 
sums and fieures used by said plaintiff in determin- 
ing that Sam Ormont’s net income for the calendar 
year of 1942 was the sum of $14,423.42, as alleged 
in the said Count Four of said Indictment. 


67. An intemized statement of the sources from 
which derived, and the several amounts and the 
various items comprising and forming the basis for 
the sum of $14,423.42, and of each component part 
thereof, alleged to be the net income of defendant 
Sam Ormont for 1942, as set forth in said Count 
Four of said Indictment. 

68. An itemization of the portion of said alleged 
$14,423.42 alleged in said Count Four, which con- 
stituted the net income for the calculation of defend- 
ant Sam Ormont’s ‘‘Normal Tax’’ as provided in 
Section 11 cf Chapter 1 of the Internal Revenue 
Code. 

69. An itemization of the portion of the $14,- 
493.42 alleged in said Count Four, which constituted 
the ‘‘surtax net income”’ of defendant Sam Ormont 
for the vear 1942, as provided in Section 12 (a) of 
Chapter 1 of the Internal Revenue Code, and 
amendments thereto. 


70. Facts, figures, items and sources showing 
the basis upon which plaintiff determined and 
alleges that defendant Sam Ormont’s “‘net income 
for the said calendar year was the sum _ of 
$14,423.42”, in said Count Four. 
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71. Facts, figures, items and sources showing 
the ‘‘gross income’’ of defendant Sam Ormont for 
said year 1942, from which plaintiff determined and 
alleges that ‘‘his net income for the said calendar 
year was the sum of $14,423.42.’ [46] 

72. Facts, figures, items and nature of credits 
and deductions, if any, made from such ‘gross 
income”’ before calculating, determining and alleg- 
ing the ‘‘net income’’ subject to ‘‘normal tax’’, and 
likewise the credits and deductions, if any, made 
from such ‘‘gross inecome’’ before calculating and 
determining the ‘‘surtax net income.”’ 


73. Facts and figures showing the basis of the 
alleged income tax of defendant Sam Ormont in 
the total sum of $3875.84, as alleged in said Count 
Hour of said Indictment. 


74. Facts and fieures showing the eredits and 
deductions, if any, made and credited, on said 
£14,493.42 before calculating the ‘‘normal income 
tax’’ in the sum of $3875.84, alleged in said Count 
Four. 

7). Facts and figures showing the eredits and 
deductions, if any, made and credited, on said 
$14,423.42 before calculating the ‘‘surtax’’. 


76. Facts and figures showing the ‘‘net income”’ 
which was subject to the ‘‘Normal Tax’’, and facts 
and figures showing the ‘‘surtax net income.”’ 


77. Facts and figures showing what part or por- 
tion of the alleged $3875.84 which it is alleged that 
defendant Sam Ormont owed the United States of 
America as income tax for said vear 1942, is ‘‘ Nor- 
mal Tax’’, and what portion is ‘‘Surtax’’. 
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78. <A statement of dates and amounts of pay- 
ments made by defendant Sam Ormont on account 
of the income tax on the said items comprising said 
$14,423.42 alleged net income. 

79. A statement of the dates and amounts of 
eredits for payments to the Collector of Internal 
Revenue, on account [47] of the items, or any of 
them, comprising the alleged #14,423.42 net income. 

80. <A statement of the dates and amounts of pay- 
ments made by this defendant Sam Ormont on aec- 
count of the alleged tax of $3875.84. 

81. <A statement of the dates and amounts of 
eredits, if any, which plaintiff made on said alleged 
tax of $3875.84, by payments made by defendant 
sam Ormont. 

$2. A statement of the portion, if any, of the 
alleged tax of $3875.84 which was unpaid at the 
time said Indictment was rendered. 


Said Motion is made and based upon the ground 
that said Indictment is uncertain and it is Impossi- 
ble to determine therefrom the basis of the figures 
alleged in said Indictment to constitute the ‘net 
Meome OF “let incomes’ or the “tax due’ or 
‘‘taxes due’’, nor how or in what manner such figures 
were determined, and this defendant cannot prop- 
erly plead to or prepare or present his defense to 
said Indictment and the several counts, thereof with- 
out the Bill of Particulars of the various items herein 
requested; and if compelled to go to trial without 
such Bill of Particulars, he will be taken by surprise 
when the evidence is presented by the plaintiff, and 
will not have sufficient time or opportunity to pre- 
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pare and present his defense in said case, and will 
not have sufficient time to examine and determine 
the correetness or ineorrectness of the plaintiff’s 
figures and calculations and basis of such figures 
and calculations. 
Wherefore, this defendant prays that this Motion 
be granted and an order made accordingly. 
DALY B. ROBNETT and 
BENJAMIN F. KOSDON, 
By /s/ DALY B. ROBNETT, 
Attorneys for Defendant 
Philip Himmelfarb. 


Notice of Hearing 
To James M. Carter, United States Attorney: 

You are hereby notified that the undersigned, 
attorneys for the defendant named in the foregoing 
Motion, will present said Motion to the ahove- 
entitled court on Monday, the 10th day of February, 
1947, at the hour of ten o’clock a.m., or as soon 
thereafter as counsel can be heard. 

Dated February 3, 1947. 

DALY B. ROBNETT and 
BENJAMIN F. KOSDON, 
By /s/ DALY B. ROBNETT, 
Attorneys for said defendant. 


Received copy of the foregoing Motion and 
Notice of Hearing, this 3d day of February, 1947. 
JAMES M. CARTER, 
By /s/ WILLIAM STRONG, 
Asst. United States Attorney. 
[Endorsed]: Filed Feb. 3, 1947. [49] 
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MOTION FOR BILL OF PARTICULARS 


Comes now the defendant, Sam Ormont, by his 
attorneys, Daly B. Robnett and Benjamin F. Kos- 
don, and moves the Court for an order requiring 
the United States of America, plaintiff, to furnish 
said defendant Sam Ormont, within a time to be 
therein specified, a written Bill of Particulars, in 
the above-entitled case, as to the following matters 
alleged in the Indictment herein to-wit: 


1. Facts and figures showing the basis of the 
figure of $36,982.52, which it is alleged in Count 
One of said Indictment was said defendant’s ‘‘ Net 
income for the said calendar year... for income 
tax purposes.”’ 

2, An itemized statement of the various items, 
sums and figures used by said plaintiff in determin- 
ing that this defendant’s net income for the calendar 
vear of 1944 was the sum of $36,982.52 for ineome 
tax purposes,-:as alleged in the said Count One of 
said Indictment. 

3. An itemized statement of the sources from 
which derived, [50] and the several amounts and 
the various items comprising and forming the basis 
for the sum of $36,982.52, and of each component 
part thereof, alleged to be the net income of this 
defendant for 1944, as set forth in said Count One 
of said Indictment. 

4. An itemization of the portion of said alleged 
$36,982.52 alleged in said Count One, which consti- 
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tuted the net income for the calculation of this 
defendant’s ‘‘Normal Tax’’ as provided in Section 
11 of Chapter 1 of Internal Revenue Code, as 
amended by ‘‘Individual Income Tax Act of 1944.”’ 


5). An itemization of the portion of the 
$36,982.52 alleged in said Count One, which consti- 
tuted the ‘‘surtax net income”’ of this defendant for 
the year 1944, as provided in Section 12 (a) of 
Chapter 1 of the Internal Revenue Code, and 
amendments thereto. 


6. An itemization of the portion of the 
$36,982.52 alleged in said Count One, which consti- 
tuted the ‘‘ Victory T'ax Net Income’’ alleged in said 
Count One of said Indictment. 


7. Facts, figures, items and sources showing the 
basis upon which plaintiff determined and alleges 
that this defendant’s ‘‘net income for the said calen- 
dar year was the sum of $36,982.52 for mcome tax 
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purposes,’’ in said Count One. 


8. Facts, figures, items and sources showing the 
‘‘oross income’ of said defendant for said vear 
1944, from which plaintiff determined and alleges 
that ‘‘his net income for the said calendar year was 
the sum of $36,982.52 for income tax purposes.’’ 


9. Facts, figures, items and nature of credits and 
deductions, if any, made from such ‘“‘ 
before [51] caleulating, determining and alleging 
the ‘‘net income’’ subject to ‘‘normal tax’’, and lke- 
wise the credits and deductions, if any, made from 
such ‘‘gross income’’ before calculating and deter- 
mining the ‘‘surtax net income” and likewise the 


gross income” 
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credits and deductions, if any, made from such 
‘‘oross income’ before calculating and determining 
the “Victory Tax Net Income.’’ 


10. Facts and figures showing the basis of the 
alleged income tax of this defendant in the total 
sum of $18,143.12, as alleged in said Count One of 
said Indictment. 


11. Facts and figures showing the credits and 
deductions, if any, made and credited, on said 
$36,982.52 before calculating the ‘‘normal income 
tax’? in the sum of $18,143.12 alleged in said Count 
One. 

12. Facts and figures showing the credits and 
deductions, if any, made and credited, on said 
$36,982.52 before calculating the ‘‘surtax’’. 


13. Facts and figures showing the credits and 
deductions, if anv, made and credited, on said 
$36,982.52, before caleulating the alleged ‘Victory 
Vax’’. 

14. Facts and figures showing the ‘‘net income” 
which was subject to the ‘‘Normal Tax’’; and the 
facts and figures showing the ‘‘surtax net income’’; 


é 


and facts and figures showing the ‘‘ Victory Tax 
net income.”’ 

15 Facts and figures showing what part or por- 
tion of the alleged $18,143.12 which it is alleged this 
defendant owed the United States of America as 
income tax for said year 1944, is ‘‘Normal Tax’’, 
and what portion is ‘‘Surtax’’, and what portion is 
alleged ‘Victory Tax”. | _ 
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16. A statement of dates and amounts of pay- 
ments made by this defendant on account of the 
income tax on the said items comprising said 
$36,982.52 alleged net [52] income. 


17. A statement of the dates and amounts of 
credits for payments to the Collector of Internal 
Revenue, on account of the items, or any of them, 
comprising the alleged $36,982.52 net income. 


18. A statement of the dates and amounts of 
payments made by this defendant on account of the 
alleged tax of $18,143.52. 


19. A statement of the dates and amounts of 
credits, if any, which plaintiff made on said alleged 
tax of $18,143.52, by payments made by this 
defendant. 


20. A statement of the portion, if any, of the 
alleged tax of $18,143.52 which was unpaid at the 
time said Indictment was rendered. 


21. Facts and figures showing the basis of the 
figure of $17,752.65, which it is alleged in Count 
Two of said Indictment was defendant Phillip 
Himmelfarb’s ‘‘Net income for the said calendar 
year.”’ 

22. An itemized statement of the various items, 
sums and figures used by said Plaintiff in determin- 
ing the defendant Phillip Himmelfarb’s net income 
for the calendar year of 1944 was the sum of 
$17,752.65 for income tax purposes, as alleged in the 
said Count Two of said Indictment. 
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23. An itemized statement of the sources from 
which derived, and the several amounts and the 
various items comprising and forming the basis for 
the sum of $17,752.65, and of each component part 
thereof, alleged to be the net income of defendant 
Philip Himmelfarb for 1944, as set forth in said 
Count Two of said Indictment. 


24. An itemization of the portion of said alleged 
£17,752.65 [53] alleged in said Count ‘Two, which 
constituted the net income for the calculation of 
defendant Phillip Himmelfarb’s ‘‘Normal Tax’’ as 
provided in Section 11 of Chapter 1 of the Internal 
Revenue Code, as amended by ‘‘Individual Income 
Tax Beet of 19840"’ 


25. An itemization of the portion of the 
$17,752.65 alleged in said Count Two, which consti- 
tuted the “‘surtax net income” of defendant Phillip 
Himmelfarb for the vear 1944, as provided in Sec- 
tion 12 (a) of Chapter 1 of the Internal Revenue 
Code, and amendments thereto. 


26. An itemization of the portion of the 
$17,752.65 alleged in said Count Two, which consti- 
tuted the ‘ Victory Tax Net Income”’ alleged in said 
Count Two of said indictment. 


27. Facts, figures, items and sources showing the 
basis upon which plaintiff determined and alleges 
that defendant Phillip Himmelfarb’s ‘‘net income 
for the said calendar year was the sum of 
$17,752.65’’, in said Count Two. 


28. Facts, figures, items and sources showing the 
‘‘sross income’’ of defendant Phillip Himmelfarb 
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for said year 1944, from which plaintiff determined 
and alleges that ‘‘his net income for said calendar 
year was the sum of $17,752.65.”’ 


29. Facts, figures, items and nature of credits 
and deductions, if any, made from such ‘‘gross 
income’’ before calculating, determining and alleg- 
ing the ‘‘net income’’ subject to “‘normal tax’’, and 
likewise the credits and deductions, if any, made 
from such ‘‘gross income’’ before calculating and 
determining the ‘‘surtax net income’’ and likewise 
the credits and deductions, if any, made from such 
‘‘oross income”’ before calculating and [54] deter- 
mining the ““Wictory Tax Net incomer. 


30. Facts and figures showing the basis of the 
alleged income tax of defendant Phillip Himmel- 
farb in the total sum of $5843.91. as alleged in said 
Count Two of said Indictment. 


31. Facts and figures showing the eredits and 
deduction, if any, made and credited, on said 
$17,752.65 before calculating the ‘‘normal income 
tax’? in the sum of $5843.91 alleged in said Count 
Two. 

32. Facts and figures showing the credits and 
deductions, if any, made and eredited, on said 
$17,752.65 before calculating the ‘‘surtax.”’ 


33. Hacts and figures showing the credits and 
deductions, if any, made and credited, on said 
£17,752.65, before caleulating the alleged ‘Victory 
Vaas”: 

34. Facts and figures showing the ‘‘net income’’ 
which was subject to the ‘‘Normal Tax’’; and facts 
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and figures showing the ‘‘surtax net income’”’; and 


facts and figures showing the ‘‘Victory Tax net 
income.”’ 

35. Facts and figures showing what part or por- 
tion of the alleged $5843.91 which it is alleged that 
defendant Phillip Himmelfarb owed the United 
States of America as income tax for said year 1944, 
is ‘‘Normal Tax’’, and what portion is ‘“‘Surtax’’, 
and what portion is alleged ‘‘ Victory Tax’’. 


36. <A statement of dates and amounts of pay- 
ments made by defendant Phillip Himmelfarb on 
account of the income tax on the said items com- 
prising said $17,752.65 alleged net income. 


37. A statement of the dates and amounts of 
eredits for payments to the Collector of Internal 
Revenue, on account of the items, or any of them, 
comprising the alleged [55] $17,752.65 net income. 

38. A statement of the dates and amounts of 
payments made by this defendant Phillip Himmel- 
farb on account of the alleged tax of $5843.91. 


39. <A statement of the dates and amounts of 
eredits, if any, which plaintiff made on said alleged 
tax of $5843.91, by payments made by defendant 
Phillip Himmelfarb. 

40. A statement of the portion, if any, of the 
alleged tax of $5843.91, which was unpaid at the 
time said Indictment was rendered. 


41. Facts and figures showing the basis of the 
figure of $30,512.86, which it is alleged in Count 
Three of said Indictment was defendant Sam 
Ormont’s ‘‘Net income for the calendar year 1943 
... for mcome tax purposes.’’ 
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42. Iacts and figures showing the basis of the 
figure of 30,587.05, which it is alleged in said Count 
Three was defendant Sam Ormont’s ‘‘Net income 
for the said calendar year... for victory tax pur- 
poses. ’”’ 

43. An itemized statement of the various items, 
sums and figures used by said plaintiff in determin- 
ing that defendant Sam Ormont’s net income for 
the calendar vear of 1943 was the suin of $30,512.86 
for income tax purposes, as alleged in the said 
Count Three of said Indictment. 


44. An itemized statement of the various items, 
sums and figures used by said plaintiff in determin- 
ing that defendant Sam Ormont’s net income for 
the calendar vear of 1943 was the sum of $30,587.05 
for Victory Tax purposes, as alleged in the said 
Count Three of said Indictment. 


45. An itemized statement of the sources from 
which derived, and the several amounts and the 
various items comprising [56] and forming the 
basis for the sum of $30,512.86, and of each com- 
ponent part thereof, alleged to be the net income of 
defendant Sam Ormont for 1943 for income tax 
purposes, as set forth in said Count Three of said 
Indictment. 

46. An itemized statement of the sources from 
which derived, and the several amounts and the 
various items comprising and forming the basis for 
the sum of $30,587.05, and of each component part 
thereof, alleged to he the net income of defendant 
Sam Ormont for 1943 for Victory Tax purposes, as 
set forth in said Count Three of said Indictment. 
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47. An itemization of the portion of said alleged 
$30,512.86 alleged in said Count Three, which con- 
stituted the net income for the calculation of de- 
fendant Sam Ormont’s ‘‘Normal Tax’’ as provided 
in Section 11 of Chapter 1 of the Internal Revenue 
Code, as amended by ‘‘Individual Income Tax Act 
of 1943.’’ 


48. An itemization of the portion of the 
$30,512.86 alleged in said Count Three, which con- 
stituted the ‘‘surtax net income’”’ of defendant Sam 
Ormont for the year 1943, as provided in Section 
12 (a) of Chapter 1 of the Internal Revenue Code, 
and amendments thereto. 


49. Facts, figures, items and sources showing 
the hasis upon which plaintiff determined and 
alleges that defendant Sam Ormont’s ‘‘net income 
for the said calendar vear was the sum of $30,512.86 
for income tax purposes,’’ said Count Three. 


50. Facts, figures, items and sources showing 
the basis upon which plaintiff determined and 


“net income 


alleges that defendant Sam Ormont’s 
for said calendar year was the sum of $30,587.05 


for victory tax purposes,’’ in [57] said Count Three. 


D1. Facts, figures, items and sources showing the 
‘‘oross income”’ of defendant Sam Ormont for said 
vear 1943, from which plaintiff determined and 
alleges that ‘‘his net income for the said calendar 
year was the sum of $30,512.86 for income tax pur- 
poses.’’ 

52. Facts, figures, items and nature of credits 
and deductions, if any, made from such ‘‘gross 
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income’’ before calculating, determining and alleg- 
ing the “‘net income’”’ subject to ‘‘normal tax’’, and 
likewise the credits and deductions, if any, made 
? vw ? 
from such ‘‘eross inecome’’ before calculating and 
fom) tow) 
, and likewise 


4 


’ 


determining the ‘‘surtax net income’ 
the credits and deductions, if any, made from such 
‘gross income’’ before calculating and determining 
the ‘‘ Victory Tax Net Income,’’ 


o3. Facts and figures showing the basis of the 
alleged income tax of defendant Sam Ormont in 
the total sum of $13,461.29, as alleged in said Count 
Three of said Indictment. 


54. Facts and figures showing the eredits and 
deductions, if any, made and credited, on said 
$30,512.86 before calculating the ‘‘normal income 
tax’? in the sum of $13,461.29 alleged in said Count 
Three. 

do. Facts and figures showing the credits and 
deductions, if any, made and credited, on said 
$30,512.86 before calculating the ‘‘surtax”. 


Ge 


net income’’ 
- and facts 


56. Facts and figures showing the 
which was subject to the ‘‘Normal Tax’ 
and figures showing the ‘‘surtax net income”; and 
facts and figures showing the “‘ Vicioniy Tax net 
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income.”’ 

57. FHacts and figures showing what part or por- 
tion of the alleged $13.461.29 which it is alleged 
defendant Sam Ormont [58] owed the United 
States of America as income and victory tax for 
said vear 1943. is ‘‘Normal Tax’’, and what portion 
is “Surtax’’, and what portion is alleged ** Victory 
Tasez 
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098. A statement of dates and amounts of pay- 
ments made by defendant Sam Ormont on account 
of the income tax on the said items comprising said 
$30,512.86 alleged net income for income tax pur- 
poses. 

59. A statement of dates and amounts of pay- 
ments made by defendant Sam Ormont on account 
of the victory tax on the said items comprising said 
€30,587.05 alleged net income for victory tax pur- 
poses. 

60. A statement of the dates and amounts of 
eredits for payments to the Collector of Internal 
Revenue, on account of the items, or anv of them, 
comprising the alleged $30,512.86 net income for 
income tax purposes. 


61. A statement of the dates and amotnts of 
eredits for pavments to the Collector of Jnternal 
Revenue, on account of the items, or any of them, 
comprising the alleged $30,587.05 net income for 
victory tax purposes. 


62. A statement of the dates and amounts of 
payments made by defendant Sam Ormont on ac- 
count of the alleged tax of $13,461.29. 


63. A statement of the dates and amounts of 
credits, if any, which plaintiff made on said alleged 
tax of $13,461.29, by payments made by the defend- 
ant Sam Ormont. 


64. A statement of the portion, if any, of the 
alleged tax of $13,461.29 which was unpaid at the 
time said Indictment was rendered. 
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65. Facts and figures showing the basis of the 
figure of $14,423.42, which it is alleged in Count 
Four of said Indictment was defendant Sam 
Ormont’s ‘‘Net income for the said calendar year”’ 
of 1942. [59] 

66. An itemized statement of the various items, 
sums and figures used by said plaintiff in determin- 
ing that Sam Ormont’s net income for the calendar 
year of 1942 was the sum of $14,423.42, as alleged 
in the said Count Four of said Indictment. 


67. An itemized statement of the sources from 
which derived, and the several amounts and the 
various items comprising and forming the basis for 
the sum of $14,423.42, and of each component part 
thereof, alleged to be the net income of defendant 
Sam Ormont for 1942, as set forth in said Count 
Four of said Indictment. 


68. An itemization of the portion of said alleged 
$14,423.42 alleged in said Count Four, which con- 
stituted the net income for the calculation of de- 
fendanut Sam Ormont’s ‘‘Normal Tax’ as provided 
in Section 11 of Chapter 1 of the Internal Revenue 
Code. 

69. “Am itemization of thé porignmor gale 
$14,423.42 alleged in said Count Four, which con- 
stituted the ‘‘surtax net income”’ of defendant Sam 
Ormont for the vear 1942, as provided in Section 
12 (a) of Chapter 1 of the Internal Revenue Code, 
and amendments thereto. 
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70. Facts, figures, items and sources showing 
the basis upon which plaintiff determined and 
alleges that defendant Sam Ormont’s ‘‘net income 
for the said calendar year was the sum of $14,- 
423.42’, in said Count Four. 


71. Facts, figures, items and sources showing the 
‘‘oross income’’ of defendant Sam Ormont for said 
year 1942, from which plaintiff determined and 
alleges that ‘‘his net income for the said calendar 
year was the sum of $14,423.42.”’ 


72. Facts, figures, items and nature of credits 
and deductions, if any, made from such ‘gross 
income’’ before [60] calculating, determining and 
alleging the ‘‘net mcome’’ subject to ‘normal tax’’. 
and likewise the credits and deductions, if any, 
made from such ‘‘gross income’’ before calculating 
and determining the ‘‘surtax net income.”’ 


73. Facts and figures showing the basis of the 
alleged income tax of defendant Sam Ormont in 
the total sum of €3875.84, as alleged in said Count 
Four of said Indictment. 


74. Facts and figures showing the credits and 
deductions, if any, made and credited, on said 
$14,423.42 before calculating the ‘‘normal income 
tax’’ in the sum of $3875.84, alleged in said Count 


Four. 
75. Facts and figures showing the credits and 


deduction, if any, made and credited, on said 
$14,423.42 before calculating the ‘‘surtax”’. 
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76. Facts and figures showing the “‘net income”’ 
which was subject to the ‘‘Normal Tax’’, and facts 
and figures showing the ‘‘surtax net income.” 


77. Facts and figures showing what part or por- 
tion of the alleged $8875.84 which it is alleged that 
defendant Sam Ormont owed the United States of 
America as income tax for said vear 1942, is ‘‘Nor- 
mal Tax’’, and what portion is ‘‘Surtax’’, 


78. <A statement of dates and amounts of pay- 
ments made by defendant Sam Ormont on account 
of the income tax on the said items comprising said 
14,493.42 alleged net income. 


79. A statement of the dates and amounts of 
credits for payments to the Collector of Internal 
Revenue, on account of the items, or any of them, 
comprising the alleged $14,423.42 net income. [61] 


80. <A statement of the dates and amounts of 
payments made bv this defendant Sam Ormont on 
account of the alleged tax of $3875.84. 


Sl. A statement of the dates and amounts of 
credits, if anv, which plaintiff made on said alleged 
tax of $3875.84, by payments made by defendant 
sam Ormont. 

82. A statement of the portion, if any, of the 
alleged tax of $3875.84 which was unpaid at the 
time said Indictment was rendered. 


Said motion is made and based upon the ground 
that the said Indictment is uncertain and it is im- 
possible to determine therefrom the hasis of the 
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figures alleged in said Indictment to constitute the 
‘net income”’ or ‘‘net incomes’’ or the ‘‘tax due”’ or 
‘‘taxes due,’’ nor how or in what manner such 
figures were determined, and this defendant cannot 
properly plead to or prepare or present his defense 
to said Indictment and the several counts thereof 
without the bill of Particulars of the various items 
herein requested; and if compelled to go to trial 
without such Bill of Particulars, he will be taken 
by surprise when the evidence is presented bv the 
plaintiff, and will not have sufficient time or oppor- 
tunity to prepare and present his defense in said 
case, and will not have sufficient time to examine 
and determine the correctness or incorrectness of 
the plaintiff’s figures and calculations and basis of 
such figures and calculations. 


Wherefore, this defendant prays that this Motion 
be granted and an order made accordingly. 


DALY B. ROBNETT and 
BENJAMIN F. KOSDON, 


By /s/ DALY B. ROBNETT, 
Attorneys for Defendant 
Sam Ormont. 
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Notice of Hearing 
To James M. Carter, United States Attorney: 


You are hereby notified that the undersigned, 
attorneys for the defendant named in the foregoing 
Motion, will present said Motion to the above-en- 
titled court on Monday, the 10th day of February, 
1947, at the hour of ten o’clock a.m., or as soon 
thereafter as counsel can be heard. 


Dated February 3, 1947. 
DALY B. ROBNETT and 
BENJAMIN F. KOSDON, 


By /s/ DALY B. ROBNEGF 
Attorneys for said defendant. 


Received copy of the foregoing Motion and 
Notice of Hearing, this 3rd day of February, 1947. 
JAMES M. CARTER, 
By /s/ WILLIAM STRONG, 
Asst. United States Attorney. 


[Endorsed]: Filed Feb. 3, 1947. [63] 
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At a stated term, to-wit: The February term. 
fe) 1947, of the District Court of the United 
States of America, within and for the Central Divi- 
sion of Southern California, held at the Court Room 
thereof, in the City of Los Angeles on Wednesday 
the 12th day of March in the year of our Lord one 
thousand nine hundred and forty-seven. 


Present: The Honorable Wm. C. Mathes, 
District Judge. 


[Title of Cause. ] 
ORDER DENYING MOTION TO DISMISS 


This cause coming on for heating motion to dis- 
miss and motion for a Bill of Particulars; Wm. 
Strong, Assistant U. 8S. Attorney, appearing as 
counsel for the Government; Daly B. Robnett, and 
Benj. F. Kosdon, Esqs., appearing as counsel for the 
defendants Sam Ormont and Philhp Himmelfarb, 
who are both present; it is ordered that motion to 
dismiss as to each defendant is denied. 


Motion for a Bill of Particulars is presented on 
authorities filed; Attorney Strong replies to the 
Court’s questions; and motion of Defendant Ormont 
for a Bill of Particulars is granted and that the 
same be furnished in ten days, the said order being 
ae tollows: * * * 

It is ordered that the cause is hereby continued 
to March 28, 1947, at 10 a.m., for plea. 
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ORDER ON MOTIONS OF DEFENDANTS TO 
DISMISS THE INDICTMENT AND FOR A 
BILL OF PARTICULARS 


This cause having heretofore come before the 
court for hearing on separate motions of the de- 
fendants to dismiss the indictment and for a bill 
of particulars, and the motions having been heard 
and submitted for decision, 


It Is Now Ordered: 


(1) That the motion of defendant Sam Ormont 
to dismiss the indictment be and is hereby denied; 

(2) That the motion of defendant Sam Ormont 
for a bill of particulars be and is hereby granted 
to the extent that plaintiff is hereby required to 
furnish defendant Sam Ormont, within ten days 
from the date of this order, a bill of particulars 
setting forth (a) the claimed true amount of de- 
fendant Sam Ormont’s ‘“‘gross ineeme” for the cal- 
endar years 1942, 1943 and 1944; (b) an itemiza- 
tion of the allowable credits and deductions, if any, 
claimed to be [65] properly deductible from the al- 
leged true ‘ 
leged true ‘‘net income’’ of defendant Sam Ormont, 
subject to ‘‘normal tax’’, “‘surtax’’ and “Victory 
Tax’’ for the calendar years 1942, 1943 and 1944; 
and (¢c) an itemization of the allowable credits and 
deductions and exemptions, if any, claimed to be 
properly deductible from the alleged true ‘‘net 
meome’’ for Federal income tax purposes for the 


gross income’’ in determining the al- 
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calendar years 1942, 1943 and 1944 in determining 
the alleged true amount of Federal income tax due 
the United States of America by defendant Sam 
Ormont for the calendar years 1942, 1943 and 19H. 

(3) That the motion of defendant Sam Ormont 
for a bill of particulars be and is hereby in all 
other respects denied. 

(4) That the motion of defendant Philhp Him- 
melfarb to dismiss the indictment be and is hereby 
denied ; 

(5) That the motion of defendant Phillip Him- 
melfarb for a bill of particulars be and is hereby 
granted to the extent that plaintiff is hereby re- 
quired to furnish defendant Philip Himmelfarb, 
within ten davs from the date of this order, a bill 
of particulars setting forth (a) the claimed true 
amount of defendant Phillip Himmelfarb’s ‘‘gross 
income’ for the calendai vear 1944: (b) an item- 
ization of the allowable credits and deductions, if 
any. claimed to be properly deductible from the 
alleged true ‘‘gross Income” in determining the 
alleged true ‘‘net income” of defendant Phillip 
Mimmelfarb, subject to ‘‘normal tax’’, “‘surtax”’ 
and ‘‘ Victory Tax’’ for the calendar vear 1944; and 
(c¢) an itemization of the allowable credits and de- 
ductions and exemptions, if any, claimed to he 
properly deductible from the alleged true ‘‘net 
income’* for Federal income tax purposes for the 
calendar vear 1944 in determining the alleged true 
amount of Federal income tax due the United 
States of America by [66] defendant Phillip Him- 
melfarb for the calendar vear 1944. 
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(6) That the motion of defendant Philip Him- 
melfarb for a bill of particulars be and is hereby 
in all other respects denied. 


Done in open court March 12, 1947. 


/s/ WM. C. MATHES, 
United States District Judge. 


[Endorsed]: Filed March 12, 1947. [67] 


[Title of District Court and Cause. ] 


BILL OF PARTICULARS 


Comes now the plaintiff, the United States of 
America, by its attorneys James M. Carter, United 
States Attorney, and Howard V. Calverly and Wil- 
ham Strong, Assistant United States Attorneys, 
and furniskes the within particulars in conform- 
anee with the order of the Honorable William C. 
Mathes, dated March 12, 1947: 


i 
Sam Ormont—year ending December 31, 1942 


Income Tax, 
net Income 


Gim@ee ross) 1NCOMC.............2-0<0-00cc--0e020--00-20e-e-2 $15,039.83 
MMlOwanle GEQUCTIONS ...........2.c...22000cc00000 ee 616.41 

PMIMGOMNG ........____._...----con-accaceesesseesereeeeee ee $14,423.42 
Personal exemption (head of family).....................--0-- $ 1,200.00 
Sole a ee O@GMITICOME..................-.-..00cce-csc.-+.-20 er 13.2232; 
Harnedmmeome Credtt.....................-..-ss00-00-2 oe 300.00 


Balaneersupyect to normal tax..............-..... eee $12,923 42 


vs. United States of America 77 


TI. 
Sam Ormont—year ending December 31, 1943 


Income tax Victory tax 


net Income net Income 
MeCEOEOSS INCOME..........--------cce--eececeneeeeonee $31,122.92 $30,937.05 
Pallowable ceduetions ...................-..-......--- 610.06 350.00 


$30,512.86 $30,587.05 


Beersonial CXeMption..................--..200.-c000000 1,200.00 
Partax net iNCOME...........-....---..--c-ee---e-e-c-0 $29,312.86 
Mamned income credit...............-...<:-c0---00- 300.00 
Balance subject to normal tax.................. $29,012.86. 

Specifie exemption for Victory tax.......... 624.00 
Income subject to victory tax.................. $29,693.05 
IT. 

Sam Ormont—vear ending December 31, 1944 
Me @VOSS 1NCOME..............0.000-0.-000000cc000--- $37,482.52 
eilowable deductions ...............-...-.s0-00--+ 500.00 
Diemer TMC OMMC. 2... cc... c..ncccncsesrocecccese meee $36,982.52 
BEACON CUD UION . ...c.ccacscocsescacesusveacuctsens- 1,000.00 
Bache N MEL MLCOTMC. .....-. cc. -cceeeeeeesecce saeco $35,982 /52 
aruc net income as above................-.-.-.---- $36,982.52 
Normal tax exemption .............--.--..--.--.-- 500.00 


Narmal tax net imcome.............---..-.----..-.- $36,482.52 
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IV. 
Phillip Himmelfarb—year ending December 31, 1944 
Phillip Ruth Joint Phillip 
Himmelfarb Himmelfarb & Ruth 
True gross income...............- $18,252.65 $18,252.64 $36,505.29 
Allowable deductions.......... 500.00 500.00 1,000.00 
True net income.................-.. $17,752.65 $17,752.64 $35,505.29 
Surtax exemptions .............. 1,500.00 1,000.00 2,500.00 
Surtax net income................ $16,252.65 $16,752.64 $33,005.29 
Prive net incoine..........-.--.--.-- $17,752.65 $17,752.64 $35,505.29 
Normal tax exemption ........ 500.00 500.00 1,000.00 
Normal tax net ineome........ $17,252.65 $17,252.64 $34,505.29 


The within particulars are furnished by the plain- 
tiff with no restriction upon the rights of the plain- 
tiff to prove such further and other facts as appear 
necessary in the trial of this cause. 

Respectfully submitted, 
JAMES M. CARTER, 
United States Attorney. 


HOWARD VY. CALVERLY, 
Assistant U. 8. Attormey, 
Chief, Criminal Division. 


WILLIAM STRONG, 
Assistant U. S. Attorney. 
Attorneys for Plaintiff. 


By /s/ WILLIAM STRONG, 
Assistant U. S. Attorney. 
[Affidavit of service by mail attached. ] 


[Endorsed]: Filed March 21, 1947. 
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As a stated term, to wit: The February Term, 
A. D. 1947, of the District Court of the United 
States of America, within and for the Central. Divi- 
sion of the Southern District of California, held 
at the Court Room thereof, in the City of Los An- 
geles on Friday the 28th day of March in the year 
of our Lord one thousand nine hundred and fority- 
seven. 

Present: The Honorable Wm. C. Mathes, ° 
District Judge. 


[Title of Cause. ] 


MINUTE ORDER, MARCH 28, 1947 


This cause coming on for plea of both defendants 
Sam Ormont and Phillip Himmelfarb; Wm. Strong, 
Assistant U. 8. Attorney, appearing as counsel for 
the Government; Daly B. Robnett and Benj. F. 
Kosdon, Esqs., appearing as counsel for the said 
defendants, who are present; all having been pres- 
ent at 10 a. m.; defendants request that pleas be 
taken now; and counsel for defendants having 
waived reading of the Indictment, Defendant Or- 
mont pleads not guilty to counts 1, 3 and 4 and 
guilty to count 2, and Defendant Himme!farb. pleads 
not guilty to counts 1, 2. Attorney Robnett sug- 
gests a continuance until April 15, 1947. 


It is ordered that the cause is hereby set for trial 
on May 13, 1947, at 10 a. m., before Judge Wein- 
berger. [72] a 
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In the District Court of the United States in and for 
the Southern District of California, Central 
Division 

No. 19138 Crim. 


UNITED STATES OF AMERICA, 


Plaintiff, 
VS. 
SAM ORMONT and PHILLIP HIMMELFARB, 
Defendants. 
and 


No. 19094 Crim. 


UNITED STATES OF AMERICA, 
Plaintiff, 
vs. 


SAM ORMONT and PHILLIP HIMMELFARB, 
dba ACGME MEAT COMPANY, 
Defendants. 


MOTION TO CONSOLIDATE CASES 
FOR TRIAL 


To: Daly B. Robnett and Benjamin F. Kosdon, 
Attorneys for Defendants, 1007 Spring Arcade 
Building, 541 S. Spring St., Los Angeles 13, 
Calif. : 


Please Take Notice that on May 13, 1947, at 10:00 
a. m., or as soon thereafter as the matter can be 
heard, a motion will be made before the Honorable 
Jacob Weinberger, Judge of the District Court of 
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the United States, for the Southern District of Cali- 
fornia, to consolidate the above cases for trial. 


JAMES M. CARTER, 
United States Attorney. 


HOWARD V. CALVERLY and 
WILLIAM STRONG, 
Asst. U. S. Attorneys. 


By /s/ WILLIAM STRONG, 
Assistant U. S. Attorney. 


[ Affidavit of service by mail attached.] 
[Endorsed]: Filed May 2, 1947. 


[Title of District Court and Causes. ] 


POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION TO CONSOLIDATE FOR 
TRIAL THE ABOVE CAUSES OF ACTION 


Rule 13 of the Rules of Criminal Procedure 
provides: 

“The court may order two or more indict- 
ments or informations or both to be tried to- 
gether if the offenses, and the defendants if 
there is more than one, could have been joined 
in a single indictment or information. ‘The 
procedure shall be the same as if the prosecu- 
tion were wnder such single indictment or in- 
formation.”’ 


Rule 8 provides: 


‘‘(a) Joinder of Offenses. Two or more of- 
fenses may be charged in the same indictment 
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or information in a separate count for each 
offense if the offenses charged, whether fel- 
onies or misdemeanors or both, are of the same 
or similar character or are based on the same 
act or transaction or on two or more acts or 
transactions connected together or constituting 
parts of a common scheme or plan. 

‘“This rule is substantially a restatement of 
existing law, 18 U.S.C. 557 (Indictments and 
presentments; joinder of charges). 

‘‘(b) Joinder of Defendants. Two or more 
defendants may be charged in the same indict- 
ment or information if they are alleged to have 
participated in the same act or transaction or 
in the same series of acts or transactions con- 
stituting an offense or offenses. Such defend- 
ants may be charged in one or more counts 
together or separately and all of the defend- 
ants need not be charged in each count.” 


18 U.S.C. A. § 557 provides as follows: 


‘Same; joinder of charges. When there are 
several charges against any person for the 
same act or transaction, or for two or more 
acts or transactions connected together, or for 
two or more acts or transactions of the same 
class of crimes or offenses, which may be prop- 
erly joined, instead of having several indict- 
ments the whole may be joined in one indictment 
in separate counts; and if two or more indict- 
ments are found in such cases, the court may 
order them to be consolidated. (R.S. § 1024).”’ 
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It would serve no useful purpose to cite exten- 
sively from the numerous authorities. and. cases, 
which permit the consolidation of indictments. for: 
trial in this case. ; 

Obviously the different offenses charged in each: 
of the two indictments here could have ‘all ‘been: 
joined in one indictment. The defendants are the 
same in all of the counts in each of the indictments, 
and the offenses [76] arise out of almost precisely 
the same series of transactions and facts. 

The proof as to each of the indictments would’ 
be almost precisely the same. Evidence which dis-: 
closes the commission of the offenses with reference’ 
to overcharges for sales of meat in violation of the’ 
Emergency Price Control Act will be presented in 
support of the conspiracy count, charging a con- 
spiraev to violate the Emergency Price Control 
Act. In proof of both the substantive violations 
and the conspiracy in that respeet cvidence as to 
the income of the defendants, the income tax returns 
and income tax disclosures will also be offered. 


In support of the income tax evasion indictment, 
the same evidence will be used to prove ‘that the 
defendants earned the sums which the Government 
charges them with having received, and that they 
unlawfully failed to make-,proper disclosures of 
their income and pay the proper tax. 

We do not wish to burden this Court with ex- 
tensive reading of applicable authorities, which are 
collected in considerable detail in 18 U.S.C. A. 
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Manifestly, in this instance, consolidation of the 
indictments for trial is not only wholly proper, but 
constitutes the most feasible and only practical 
course of trying these defendants. The consolida- 
tion is within the discretion of the trial court: Since 
both defendants are charged in each count of both 
indictments, since the offenses charged are ‘‘of 
the same or similar character,’’ are based substan- 
tially ‘‘on the same act or transaction,’ and are 
manifestly ‘‘two or more acts or transactions con- 
nected together or constituting parts of a common 
scheme or plan’’ (see Rule 8, supra). The require- 
ment of Rule 18, which permits the trial of indict- 
ments together “if the offenses, and the defend- 
ants * * * could have been joined in a single 
indictment * * *’’ has been fully met. 

Separate trials under each of the indictments 
would produce unnecessary delay, waste of time, 
and waste of money, since the second trial would 
in effect be a complete repetition of the first. [77] 

It is respectfully submitted that the Government’s 
motion for consolidation of the two above-mentioned 
indictments for trial should be granted. 

Respectfully submitted, 
JAMES M. CARTER, 
United States Attorney. 


By /s/ WILLIAM STRONG, 
Assistant U. S. Attorney. 
Attorneys for Plaintiff. 


[Affidavit of service by mail attached. ] 


[Endorsed]: Filed May 9, 1947. [78] 
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At a stated term, to wit: The February Term, 
A. D. 1947, of the District Court of the United 
States of America, within and for the Central Di- 
vision of the Southern District of California, held 
at the Court Room thereof, in the City of Los 
Angeles on Wednesday the 14th day of May in the 
year of our Lord one thousand nine hundred and 
forty-seven. 

Present: The Honorable Jacob Weinberger, 
District Judge. 


[Title of Causes. J 
ORDER DENYING CONSOLIDATION 

These causes coming on for rulmg on motion of 
plaintiff filed May 2, 1947, to consolidate cases Nos. 
19,094-Crim. and 19,138-Crim.; T. G. Klinger, As- 
sistant U. 8. Attorney, appearing as counsel for 
the Government; Benjamin F’. Kosdon and Daly B. 
Robnett, Esqs, appearing as counsel for the defend- 
ants, who are both present on bond: 

William Katz, Esq., appears and states Defend- 
ant Himmelfarb has consulted with him and that 
the said defendant desires separate counsel, and that 
a formal substitution will be filed substituting new 
counsel, which may or may not be William Katz, 
Esq., but that the said defendant wishes Attorney 
Katz to appear for him at this time. Attorney Rob- 
nett states he has no objection and the Court ap- 
proves the said substitution and relieves Messrs 
Robnett and Kosdon from representing Defendant 
Himmelfarb further. 

The Court makes a statement of its views and it 
is ordered that the motion to consolidate is hereby 
denied. 
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In the District Court of the United States in and 
for the Southern District of California, Central 
Division 

No. 19138 
Sec. 145(b) Internal Revenue Code; 
26 U. S. C. 145@) 


UNITED STATES OF AMERICA, 


Plaintiff, 
VS. 
SAM ORMONT and PHILLIP HiIMMELFARB, 
Defendants. 


INSTRUCTIONS REQUESTED BY THE 
DEFENDANT SAM ORMONT 


The defendant Sam Ormont hereby requests the 
Court to give the jury the following instructions. 
BENJAMIN F. KOSDON and 
DALY B ROBNEA 
By /s/ DALY B. ROBNETT, 
Attornevs for Defendant. 
7/13/47. 
Refused or covered. 
PHIRSON M. HALL, 
Judge. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


You are instructed that the defendant is not 
charged with concealing or attempting to conceal 
the gross or het income received by him, or the 
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sources thereof, but with willfully attempting to 
defeat and evade income tax. Therefore, if you 
find from the evidence that the defendant did not 
attempt to evade the income tax due or owing by 
him, you must find the defendant not guilty, irre- 
spective of whether the defendant did or did not 
conceal or attempt to conceal the true and correct 
gross or net income received by him. 
Section 145(b), Internal Revenue Code, 26 
Wise 1 4oee ye opies vas. oli US. 
492. 


Requested by Jury Instruction No. X12 
of Defendant Sam Ormont 


To establish its case, the Government must prove 
not only an attempt by the defendants wilfully to 
defraud it, but also that a tax m addition to what 
the defendants had already paid remains due and 
owing. 

U.S. vs. Schenck, 126 Fed (2d) 702; 
Gleckman vs. U. S., 80 Fed (2d) 394; 
Tinkoff vs. U. 8., 86 Fed (2d) 868; 
Hargrove vs. U. 8., 67 Fed (2d) 820; 
Rose vs. U.8., 128 Fed. (2d) 820; 

Rose vs. U.S., 128 Fed (2d) 622 and 626. 


Requested Jury Instruction No. X10 
of Defendant Sam Ormont 


You are instructed that if you find from the evi- 
dence that defendant Sam Ormont paid all or a 
substantial part of the income tax due and owing 
by him for the calendar year 1944 or paid an amount 
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in excess of the income tax due and owing by him 
for the calendar vear 1944, you must find the de- 
fendant Sam Ormont not guilty of Count 1 of the 
indictment. 
Section 145(b) Internal Revenue Code, 26 
Ul 82 Cries ()) ; 
Gleckman vs. U. S., 80 F. (2d) 394, 297 
USS. 10s: 
U.S. vs. Schenck, 126 EF. (2a) 7e2y 36 U. 
Ss. 705; 
Rose vs. U.S., 128 F. (2d) G22) @ieU> SyGol. 


Requested Jury Instruction No. 2 
of Defendant Sam Ormont 


You are instructed that the law presumes the acts 
of all men have been rightfully, properly and hon- 
estly performed, and that the acts shown by the 
evidence to have been performed by the defendant 
were performed properly and honestly and by rea- 
son of honest and proper motives, unless the con- 
trary is established to your satisfaction beyond a 
reasonable doubt. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 
You are instructed to return a verdict of Not 
Guilty as to Count One of said indictment. 


Requested July Instruction No. 2 
of Defendant Sam Ormont 
Reasonable doubt 
You are instructed that the law does not require 
any defendant to prove his innocence, which in 
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many cases might be impossible, but on the con- 
trary, the law requires the Government to establish 
any such guilt by legal evidence and beyond a rea- 
sonable doubt. The presumption of innocence goes 
with the defendant throughout the whole trial, and 
such presumption outweights and overbalances all 
suspicions and suppositions and can only be de- 
stroyed by proof of guilt beyond a reasonable doubt. 

You are instructed that the presumption of in- 
nocence with which the defendant is at all times 
clothed, is not a mere form to be destroyed by you 
at pleasure, but that it is an essential substantial 
part of the law and binding on you in this case, and 
it is your duty in this case to give the defendant 
the full benefit of this presumption and to acquit 
the defendant unless the evidence in the case con- 
vinees you of his guilt as charged, beyond a reason- 
able doubt. 

If you ean reconcile the evidence before you upon 
any reasonable hypothesis consistent with the de- 
fendant’s innocence, you should do so, and in that 
ease find the defendant not guilty. You cannot find 
the defendant guilty unless, from all the evidence, 
you believe him guilty beyond a reasonable doubt. 

A reasonable doubt is a doubt based on reason 
and which is reasonable in view of all the evidence, 
and if, after an impartial comparison and consid- 
eration of all the evidence, or from a want of suffi- 
cient evidence on behalf of the Government to con- 
vince you of the truth of the charge, you can 
candidly say that you are not satisfied of the de- 
fendant’s guilt, you have a reasonable doubt; but 
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if, after such impartial comparison and considera- 
tion of all the evidence, you can truthfully say that 
you have an abiding conviction ef the defendant’s 
guilt, such as you would be willing to aet upon in 
the more weighty and important matters relating to 
your own affairs, you have no reasonable doubt. 

By such reasonable doubt, you are not to under- 
stand that all doubt is to be excluded; it is impos- 
sible in the determination of these questions to be 
absolutely certain. You are required to decide the 
question submitted to you upon the strong proba- 
bilities of the case, and to justify a conviction the 
probabilities must be so strong as not to exclude 
all doubt or possibility of error, but such as to ex- 
elude reasonable doubt. 

When, weighing all the evidence, you have an 
abiding conviction and belief that the defendant is 
guilty, it is your duty to convict, and no sympathy 
justifies you in seeking for doubts by any strained 
or unreasonable construction or interpretation of 
the evidence or facts. 

Reasonable doubt is not mere possible doubt, be- 
cause everything relating to human affairs and de- 
pending on moral evidence is open to some possible 
or imaginary doubt. It is that state of the case 
which, after the entire comparison and consideration 
of the evidence, leaves the minds of jurors in that 
condition that they cannot say they feel an abiding 
conviction, to a moral certainty, of the truth of the 
charge. 
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Requested Jury Instruction No......... 
of Defendant Sam Ormont 


It is your duty to try this case fairly and impar- 
tially between the government and the defendant, 
upon the evidence before you, and upon that alone. 
You must not permit any prejudice to enter into 
your deliberation as to the guilt or innocence of 
the defendant. The nature of the charge should not 
be permitted by you to influence your judgment 
one way or the other as to whether or not the de- 
fendant is guilty as charged. Our law presumes 
every person charged with crime innocent mntil 
proven guilty, and no person ean be found guilty 
of any offense unless his guilt is first established to 
a moral certainty and an abiding conviction and 
beyond all reasonable doubt. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


The mere fact that an indictment has been filed 
charging the defendant with a crime does not itself 
raise any presumption or inference as to the guilt 
of the defendant. The mere fact that he has been 
brought into court by the ordinary eriniinal process 
and is here on trial, should not be considered by 
you as any evidence whatsoever of his guilt. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


You are instructed that the defendant in this 
case is entitled to the individual opinion of each 
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member of this jury and that no member of this 
jury should vote for a conviction of the defendant 
because of the opinion of the other members of the 
jury so long as he has a reasonable doubt as to the 
guilt of the defendant. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


You are instructed that the presumption of in- 
nocence is not a mere matter of form, to be disre- 
garded by you at your pleasure, but is an essential, 
substantial part of the law of the land, and binding 
upon you in this case, and it is vour duty to give 
the defendants the full benefit of this presumption 
and to acquit him, unless the evidence in the case 
convinces you beyond all reasonable doubt of the 
guilt of the defendant. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


The jury is instrueted that each essential inde- 
pendent fact necessary to complete a chain or series 
of independent facts tending to establish a pre- 
sumption of guilt, should be established to the same 
degree of certainty as the main fact which these 
independent circumstances taken together tend to 
establish, that is, each essential independent fact in 
the chain or series of facts relied upon to establish 
the main fact, must be established to a moral cer- 
tainty and beyond a reasonable doubt and to the 
entire satisfaction of the jury. The circumstances 
must all concur to show that the defendant com- 
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mitted the crime charged and must all be incon- 
sistent with any other rational conclusion and must 
exclude to a moral certainty and to the entire satis- 
faction of the jury and other hypothesis but the 
single one of guilt. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


It is a recognized principle of our system of law 
that in order to convict a defendant, the facts proven 
must not only by consistent with the theory of guilt, 
but inconsistent with any reasonable theory of in- 
nocence, and this I charge is the law. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


It is not your duty to look for some theory upon 
which to convict the defendant, but, on the con- 
trary, it is your duty and the law requires you to, 
if you can reasonably do so, reconcile any and all 
circumstances that have been shown with the inno- 
cence of the defendant, and so acquit him. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


You are instructed that where two or more equally 
reasonable inferences may be drawn from a fact 
shown, that inference leading to a conclusion of in- 
nocence should be accepted, rather than one leading 
to a conclusion of guilt. 
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Requested Jury Instruction No......... 
of Defendant Sam Ormont 


You are instructed that if one set or chain of 
circumstances leads to two opposing conclusions, 
one pointing to the guilt, the other to the innocence 
of the defendant, and the jury has any reasonable 
doubt as to which of such conclusions the chain 
of circumstances leads, a reasonable doubt is there- 
by created, and the defendant should be aequitted. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


It is the duty of the jury to enter upon the con- 
sideration of each circumstance proven, having in 
their minds the presumption that defendants are 
innocent, and in considering each fact or cireun- 
stance they should apply it to a presumption of 
mnocence, and if such factor circumstance, when 
considered with all the evidence in the case, can 
be explained consistently with innocence, it is their 
duty to so explain it. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


You cannot base a verdict of guilt upon extra 
judicial oral admissions, or statements of a defend- 
ant alone, unless there is other evidence independent 
of such extra-judicial oral admissions or statements 
which establishes the body of the crime with which 
defendant is charged, or what is known as the corpus 
delicti, and if you do not believe after a considera- 
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tion of all the evidence that the body of the crime 
or the corpus delicti is established by evidence other 
than such extra-judicial oral admissions or state- 
ments, then and in that event, you cannot consider 
such extra-judicial admissions or statements for any 
purpose. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


You are instructed that evidence of a defendant’s 
good character is in the same category as other 
factual evidence and must be considered by vou in 
your deliberations and may of itself, if believed by 
you, create a reasonable doubt where otherwise no 
reasonable doubt would exist. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


You are instructed that under the Internal Reve- 
nue law, a partnership or a jomt venture may elect 
what is known as a fiscal year, consisting of any 
period not exceeding twelve months other than the 
calendar year, for calculating, reporting and paying 
income tax, and in the event of such election and 
establishment of a fiscal year which does not con- 
form to the calendar year, the persons constituting 
such partnership or joint venture are not required 
to pay for the income from such partnership or 
joint venture until the 15th day of March of the 
ealendar year followmg the last day of such fiscal 
year. For instance, if you should find from the evi- 
dence in this case that the defendants were 
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co-partners or joint venturers and from such co- 
partnership or joint venture derived an income, 
and if you further find that such co-partnership or 
joint venture had elected to pay under a fiscal vear 
commencing on May 1, 1944 and ending on April 
30, 1945, then and in that event the said defendants 
were not required to pay the income tax on the 
income from such partnership or joint venture for 
said fiscal year until on or before the 15th day of 
March, 1946. 


Requested Jury Instruction No......... 
of Defendant Sam Oimont 


If you find from the evidence in this case that 
defendant Sam Ormont, prior to the filing of the 
indictinent, bore a good general reputation in the 
community in which he lived, for truth, honesty 
and fair dealing, such good general reputation is of 
itself sufficient to create a reasonable doubt as to 
his guilt. And if you entertain a reasonable doubt 
as to the guilt or innocence of the defendant Sam 
Ormont because of his good general reputation, or 
because of any other reason or fact, it is your duty 
to find him not guilty. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


You are instructed that it is neither criminal nor 
unlawful for a person to do, or to agree to do, that 
which the law does not prohibit but recognizes may 
be lawfully done. So if you believe from the evi- 
dence in this ease, or if vou entertain a reasonable 
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doubt, that whatever act or acts was or were done 
by the defendant was or were done, not with any 
eviminal intent or not for the purpose of doing or 
performing any unlawful act, but, on the other 
hand, was or were done honestly and with an honest 
intent and purpose and in the belief that such act 
or acts was or were proper and lawful, then I in- 
struct you that no crime has been committed, and 
it will be your duty to find the defendant Sam 
Ormont not guilty. 


Requested Jury Instruction No......... 
of Defendant Sam O1rmont 


You are instructed that the argument of the 
United States Attorney is not evidence, and is not 
entitled to any additional weight or respect by rea- 
son of the fact that such argument is made by such 
governmental official. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


In order to convict the defendant Sam Ormont 
upon the evidence of circumstances, it is necessary 
not only that all the circumstances concur to show 
beyond a reasonable doubt that a crime was com- 
mitted as alleged in the indictment, but that the 
defendant Sam Ormont was the one who committed 
such crime and that the circumstances are. incon- 
sistent with any other rational conclusion. It is 
not sufficient that the circumstances prove, coincide 
with, account for, and therefore render probable 
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the theory sought to be established by the prosecu- 
tion, but they must exclude to a moral certainty 
every other theory but the single one of guilt, or 
the jury must find the defendant Sam Ormont not 
guilty. 
Requested Jury Instruction No......... 
of Defendant Sam Ormont 


If, after a consideration of the whole case, any 
juror shall entertain a reasonable doubt of the guilt 
of the defendant Sam Ormont, it is the duty of such 
juror so entertaining such reasonable doubt to vote 
for a verdict of ‘‘not guilty.” 

The defendant Sam Ormont is presumed to be 
innocent until proven guilty; that presumption ac- 
companies him throughout the trial; it goes with 
you to your retirement to consider vour verdict and 
operates until you have arrived at a verdict. This 
presumption will avail to acquit the defendant Sam 
Ormont unless it be overcome by sufficient proof of 
his guilt to convince you, and each of you, to a 
moral certainty and beyond all reasonable doubt of 
his guilt. You must examine the evidence in the 
light of presumption of tnocence, and unless you 
find the evidence sufficiently strong to overcome 
this presumption, and, further, to satisfy you be- 
yond all reasonable doubt of the guilt of the defend- 
ant Sam Ormont, he is entitled to a verdict of 
acquittal at your hands. 
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Requested Jury Instruction No......... 
of Defendant Sam Ormont 
You are instructed that if you find from the 
evidence that defendant Sam Ormont paid all of 
the income tax due and owing by him for the eal- 
endar year 1944, or paid an amount in excess of 
the income and victory tax due and owing by him 
for the calendar year 1944, you must find the de- 
fendant Sam Ormont not guilty of Count 1 of the 
indictment. 
Section 145(b) Internal Revenue Code, 26 
U.S. C. 145(b) ; 
Gleaanan vse U. 5.2 S0nlisQitje 394. 297 U. 
me. (00: 
Wow ys, ochenck, 12658 Gd) e702, 316 U. 
S. 705 ; 
Rose vs. U.S., 128 F. (2d) 622, 317 U.S. 651. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 
You are instructed that the defendant Sam Or- 

mont is not charged with concealing or attempting 
to conceal the gross or net income received by him, 
or the sources thereof, but with willfully attempt- 
ing to defeat and evade income tax. Therefore, if 
you find from the evidence that defendant Sam 
Ormont did not attempt to evade the income tax 
due or owing by him, you must find, him not, guilty, 
irrespective of whether he did or did not. conceal 
or attempt to conceal the true and correct, gross or 
net income received by him. 

Section 145()) Internal Revenue ode. 26 

U.S. C. 145(b) ; 
Spicomical as. ola U. 8.492. 
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Requested Jury Instruction No......... 
of Defendant Sam Ormont 


You are instructed that one of the essential ele- 
ments of the proof of evasion of income tax is a 
wilful intent; that is, actual knowledge of the 
existence of the obligation and a specific wrongful 
intent to evade payment thereof. If you find from 
the evidence that the defendant Sam Ormont did 
not have actual knowledge of the existence of an 
obligation to pay any income tax in addition to the 
income tax paid by him, if such obligation actually 
existed, or that the defendant Sam Ormont did not 
have a specific wrongful intent to evade such obli- 
gation, you must find him not guilty. 


Hargrove vs. U. 8., 67 F. (2d) 820; 

Malone vs. U. S., 94 F. (2d) 281, 304 U.S. 
062 ; 

Spies ys. U..S., 317 U.S. 492) 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


You are instructed that fraud is actual inten- 
tional wrongdoing, and the intent required is a 
specific purpose to evade a tax believed to be owing. 
Before you can convict the defendant, you must 
find from the evidence beyond a reasonable doubt 
that the return prepared by the cefendant must 
not only be false and fraudulent, but that by such 
false and fraudulent return the defendant commit- 
ted an actual intentional wrongdoing and that the 
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intent was a specific purpose to evade a tax believed 
to be owing. Mere negligence does not establish 
either. 
Griffith vs. Commissioner, 7th Cire. 50 F. 
(2d) 782; 
Mitchell vs. Commissioner of Internal Reve- 
nue, 188 F. (2d) 308. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


Livestock is an agricultural commodity and is a 
product of the soil. 
3 C. J. S.—Page 366; 
50 U.S. C.—A, Page......... 


Requested Jury Instruction No......... 
of Defendant Sam Oimont 


A person whose gross income arises solely from 
the business of growing and selling products of the 
soil is exempt from the requirement of keeping 
permanent books of account or records. 

Research Institute of America, Inc., Vol. 1, 
Page 3105. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


You are instructed that the indictment is a mere 
charge or accusation against the defendant, and is 
not any evidence of his guilt, and no juror in this 
ease should permit himself or herself to be, to any 
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extent, influenced against the defendant because of, 
or on account of, the indictment. An indictment is 
merely a means of bringing a defendant to trial. 
U.S. vs. Schanerman, 150 F. (2d) 941, 945, 
946 ; 
little vs. U. S., 10th Cire., Tamed) es6r, 
864, 96 A. L. R. 889. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


If the taxpayer acts honestly under the advice 
of counsel or if the incorrect return is prepared by 
a Certified Public Accountant or a public acecount- 
ant, who has knowledge of all the facts, the defend- 
ant is not guilty of any criminal intent. 

D. W. Kuhn vs. U. S., 42) F aero: 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


The use of the word ‘‘attempt”’ in the Code indi- 
eates that Congress intended some wilful commis- 
sion in addition to the wilful omission that make 
up the list of misdemeanors, before a taxpayer can 
be found guilty of a felony. 

Spies vs. U. S., 317 U. 8. 492. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont 


In weighing the testimony of Internal Revenue 
officers, greater care should be used than in weigh- 
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ing the testimony of ordinary witnesses because of 
the natural and unavoidable tendency of such of- 
ficers to procure and remember with partiality such 
evidence as would be against defendant. 
Reid’s Branson Instruction to Juries p 61 
Sec. 3319. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont | 


If you find from the evidence in this ease that 
defendant Sam Ormont, prior to the filing of the 
indictment, bore a good general reputation in the 
community in which he lived or transacted business, 
for truth, honesty and fair dealing, such good gen- 
eral reputation is of itself sufficient to create a 
reasonable doubt as to his guilt. And if you enter- 
tain a reasonable doubt as to the guilt or innocence 
of the defendant Sam Ormont because of his good 
general reputation, or beeause of any other reason 
or fact, it is your duty to find him not guilty. 


Requested Jury Instruction No......... 
of Defendant Sam Ormont ° 


In order to convict the defendants or either of 
them upon any count of the indictment in this case, 
the burden is upon the Government to prove be- 
yond all reasonable doubt that said defendant or 
defendants did wilfully and knowingly attempt to 
defeat and evade a substantial part of the income 
tax due and owing to the Government, and that 
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such defendant or defendants did defraud the Gov- 
ernment of a substantial portion of the income tax 
due said Government from said defendant or de- 
fendants. 
U. S. vs. Schenck, 126 Fed. (2d) 702; 
Gleckman vs. U. S., 80 Fed. (2d) 394; 
Tinkoff vs. U. 8., 86 Fed. (2d) 868; 
Hargrove vs. U. S8., 67 Fed. (2d) 820; 
Rose vs. U. S., 128 Fed. (2d) 622, 626. 


Requested Jury Instruction No. X-4 
Of Defendant Sam Ormont 


In order to establish the guilt of either of the de- 
fendants, the government must prove beyond all 
reasonable doubt not only an attempt to wilfully 
defraud it, but also that such defendant did actu- 
ally defraud the government of a substantial portion 
of the tax due from such defendant, and that such 
tax was not paid by such defendant. 

U.S. v. Schenck, 126 Fed. (2d) 702; 
Gleckman vs. U.S., 80 Fed. (2d) 394; 
Tinkoff v. U. S., 86 Fed. (2d) 868; 
Hargrove v. U.S., 67 Fed (2d) 820; 
Rose v. U.S., 1728 Fed (2d) 622 to 626. 


Requested Jury Instruction No. .... 
Of Defendant Sam Ormont 


The reporting and payment of tax by a taxpayer 
in other years, under a belief that that is when it is 
due, even though the taxpayer was wrong in such 
belief, nevertheless is a defense to a charge of the 
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kind embraced within the indictment in this case, for 
the reason that it shows that there was no ‘‘wilful’’ 
violation of the law. A violation of the Internal 
Revenue Code as charged in the case at bar must 
be a “wilful’’ violation. in order to constitute a 
erime. 

Hargrove v. U. S., 67 Fed (2d) 820; 

Murray v. U.S., 117 Fed. (2) 40. 


Requested Jury Instruction No. .... 
Of Defendant Sam Ormont 
An underestimate of one’s income does not con- 
stitute a violation of the Internal Revenue Code, un- 
less such underestimate was wilful and intentional. 
U.S. v. Koppelman, 61 Fed. Supp. 1007. 


Requested Jury Instruction No. X-9 
Of Defendant Sam Ormont 


Failure of a taxpayer to report income which he 
honestly believed was not taxable does not constitute 
a wilful violation of the Internal Revenue Code. 

. U.S. v. LaFontaine, 54 Fed. (2d) 371; 
Murray v. Week, Vly Bed. (2) 40. 


Requested Jury Instruction No. X-8 
Of Defendant Sam Ormont 


Failing to account and pay income tax in the 
proper year, and paying and accounting for the 
same in a different year by the taxpayer, and under 
his honest belief that that 1s when it is due does not 
constitute a violation of the Internal Revenue Code. 

Hanerovey. US, 67 Hed. (2d) 820; 
Spies v. U.S., 317 U.S. 492. 
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Requested Jury Instruction No. .... 
Of Defendant Sam Ormont 


In order for you to find the defendants or either 
of them guilty as charged in the various separate 
counts of the indictment in this case, the govern- 
ment must prove beyond all reasonable doubt the 
charges contained in said indictment and that the 
defendant or defendants against whom such charges 
are made wilfully and knowingly committed the acts 
therein complained of. 

145(b) Internal Revenue Code; 
Gleckman v. U.S., 80 Fed. (2d) 394; 
‘Tinkoff v. U.S., 86 Fed. (2d) 868; 
U.S. v. Schenck, 126 Fed (2d) 702; 
Hargrove v. U.S., 67 Fed. (2d) 820; 
Rose v. U.S., 128 Fed. (2d) 622 to 626; 
Murray v. U.S., 117 Fed (2d) 40; 
U.S. v. Skidmore, 123 Fed. (2d) 604; 
Spies v. U.S., 317 U.S. 492. 


Requested Jury Instruction No. X-6 
Of Defendant Sam Ormont . 


To establish its case, the government must prove 
beyond a-reasonable doubt that the defendants not 
only attempted to wilfully defraud the government, 
but that at the time the indictment in this case was 
returned, to-wit, on January 22, 1947, a tax in addi- 
tion to the tax already paid by such defendant re- 
mained due and unpaid, and that the defendant knew 
that he owed such additional tax. You are instructed 
that in order to convict either of the defendants in 
this case under the charges embraced in the indict- 
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ment herein, the government must prove beyond all 
reasonable doubt that the alleged violations of said 
act were not only done by the defendant or defend- 
ants, but were done wilfully and knowingly, and not 
under an honest belief by the defendant that. he had 
accounted and paid all tax legally due. 


Requested Jury Instruction No. X-7 
Of Defendant Sam Ormont 


You are instructed that under the Internal Rev- 
enue Law, a partnership or joint venture may elect 
to use what is known as a fiscal year instead of a 
calendar year for the purpose of reporting and pay- 
ing income tax on income derived from such partner- 
ship or joint venture. Such fiscal year may be any 
period not exceeding twelve months and is not re- 
quired to conform to the calendar year. Where such 
fiscal year is so used, the taxpayer is not required to 
pay the tax owing thereon until on or before the 15th 
day of March of the year following the termination 
of such fiscal year. For instance, if you should find 
from the evidence in this case that the defendants 
were ¢o-partners or joint venturers and derived an 
income therefrom, and if you further find that as 
such co-partners or joint venturers they elected to 
use a fiscal year commencing w ith the first day of 
May, 1944, and ending with the last day of April, 
1945, then and in that event said defendants were not 
required under the law to account for or pay any 
income tax on such income until on or before the 15th 
day of March, 1946; and therefore, and as to any such 
income, the defendants would not be guilty of any 
crime charged in the indictment in this ease. 
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Requested Jury Instruction No. .... 
Of Defendant Sam Ormont 


You are instructed that if you find from the evi- 
dence in this case that prior to the return of the in- 
dictment herein on January 22, 1947, the defendants 
believed that any income received by them from a 
partnership or joint venture commencing with the 
first day of May, 1944, was not payable until March, 
1946, and if you further find that the additional 
income tax which the government claims was de- 
feated and evaded for the year 1944 was the income 
from such copartnership or joint venture, then and 
in those events it is your duty to acquit the defend- 
ants, even though you may believe that said defend- 
ants were mistaken as to when and in what year such 
tax was payable. 


Requested Jury Instruction No. .... 
Of Defendant Sam Ormont 


You are instructed that the defendants in this case 
are presumed to be innocent, and it is your duty to 
weigh and consider the evidence in the light of said 
presumption. You are instructed that the burden is 
upon the government in this case to prove beyond all 
reasonable doubt not only that the defendants or 
defendant made and filed a false and fraudulent re- 
turn at the times set forth in the indictment, but must 
further prove that such defendant or defendants at 
the time of so filing such return did so wilfully and 
knowingly and with intent to defeat and evade a 
substantial portion of his or their income tax due the 
government for such year. 
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Requested Jury Instruction No. .... 
Of Defendant Sam Ormont 


At times throughout the trial the court has been 
called upon to pass on the question whether or not 
certain offered evidence might properly be admitted. 
You are not to be concerned with the reasons for such 
rulings and are not to draw any inferences from 
them. Whether offered evidence is admissible is 
purely a question of law. In admitting evidence to 
which an objection is made, the court does not deter- 
mine what weight should be given such evidence ; nor 
does it pass on the credibility of the witness. As to 
any offer of evidence that has been rejected by the 
court, you, of course, must not consider the same; 
as to any question to which an objection was sus- 
tained, you must not conjecture as to what the answer 
might have been or as to the reason for the objection. 


Requested Jury Instruction No. .... 
Of Defendant Sam Ormont 


You shall not consider as evidence any statement 
of counsel made during the trial, unless such state- 
ment was made as an admission or stipulation con- 
ceding the existence of a fact or facts. 

You must not consider, for any purpose, any offer 
of evidence that was rejected, or any evidence that 
was stricken out by the court; such matter should be 
treated as though you had never known it. 
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Requested Jury Instruction No. .... 
Of Defendant Sam Ormont 


In judging the credibility of witnesses, you shall 
have in mind the law that a witness is presumed to 
be speaking the truth. This presumption, however, 
may be overcome by contradictory evidence, by the 
manner in which the witness testifies, by the char- 
acter of his testimony, or by evidence that shows, or 
pertains to, the character of the witness for truth, 
honesty or integrity, or that pertains to his motives. 


Requested Jury Instruction No. .... 
Of Defendant Sam Ormont 


The rules of evidence ordinarily do not permit the 
opinion of a witness to be represented as evidence. 
An exception to this rule exists in the case of expert 
witnesses. A person who, by education, study and 
experience, has become an expert in any art, science 
or profession, and who is called as a witness, may give 
his opinion as to any such matter in which he is 
versed and which is material to the case. You should 
consider such expert opinion, and should weigh the 
reasons, if any, given for it. You are not bound, 
however, by such an opinion. Give it the weight to 
which you deem it entitled, whether that be great or 
slight, and you may reject it if, in your judgment, the 
reasons given for it are unsound. 


Requested Jury Instruction No. .... 
Of Defendant Sam Ormont 


You are instructed that the failure of a defendant 
to testify should not create any prejudicial or un- 
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favorable inference in your minds, as the defendant 
is not required to prove his innocence, and no infer- 
ence can be drawn against such defendant for his 
failure to testify. 

People v. Russo, 85 Cal. App. 672; 

8 Cal. Jur. 358 See. 395. 


Requested Jury Instruction No. X-8 
Of Defendant Sam Ormont 


It is not the purpose of the law to penalize frank 
difference of opinion or innocent errors made despite 
the exercise of reasonable care. Such errors are cor- 
rected by the assessment of the delinquency of tax 
and its collection with interest for the delay. If any 
part of the deficiency is due to negligence or inten- 
tional disregard of rules and regulations, but with- 
out intent to defraud, (five per cent of such deficiency 
is added thereto; and if any part of any defficiency 
is due to fraud with intent to evade tax, the addition 
is fifty per cent thereof. 

Spies v. U.S., 317 U.S. 492 to 496-7. 


Requested Jury Instruction No. .... 
Of Defendant Sam Ormont 
You are instructed that any evidence that was ad- 
mitted as to only one defendant may not be used by 


you in considering the evidence against a co-de- 
fendant. 


[Endorsed]: Filed May 23, 1947. 
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INSTRUCTIONS REQUESTED BY 
DEFENDANT PHILLIP HIMMELFARB 


Comes now the defendant Phillip Himmelfarb 
and requests the Court to give to the jury for its 
consideration the following instructions and each 
of them: 

7/13/47 

Refused or covered. 

/s/ PEIRSON M. HALL, 
Judge. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 17 


You are instructed that it is neither criminal nor 
unlawful for a person to do, or to agree to do, that 
which the law does not prohibit but recognizes may 
be lawfully done. So if you believe from the evi- 
dence in this case, or if you entertain a reasonable 
doubt, that whatever act or acts was or were done 
by the defendants was or were done, not with any 
criminal intent or not for the purpose of doing or 
performing any unlawful act, but, on the other 
hand, was or were done honestly and with an hon- 
est intent and purpose and in the belief that such 
act or acts was or were proper and lawful, then I 
instruct you that no crime has been committed, and 


it will be your duty to find the defendant Phillip 
Himmelfarb not guilty. 
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Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 22 


You are instructed that if you find from the 
evidence that defendant Phillip Himmelfarb did 
prepare and file, or caused to be prepared and filed 
with the Collector of Internal Revenue the income 
tax return referred to in Count IT of the indictment, 
and you are unable to determine from the evidence 
whether such return was or was not false or fraudu- 
lent, or if you have a reasonable doubt as to whether 
such retuin was or was not false or fraudulent, you 
must find the defendant Phillip Himmelfarb not 
guilty. 

Section 145 (b), Internal Revenue Code, 26 
U. 8. C. 145 (b); 

Malone v. U.S8., 304 U.S. 562, 94 F. (2d) 281; 

Hargrove v. U.8., 67 F. (2d) 820; 

Spies v. U.S., 31 U.S. 492. 


Defendant Phillip Himmelfarhb’s 
Proposed Instruction No. 23 
You are instructed that if you find from the evi- 
dence that the defendant Phillip Himmelfarb did 
prepare and file, or cause to be prepared and filed 
with the Collector of Internal Revenue the income 
tax return referred to in Count II of the indict- 
ment, but that such return was not false and fraudu- 
lent, you must find the defendant Phillip Himmel- 
farb not guilty. 
Section 145 (b), Internal Revenue Code, 26 
Wisc. 145 {b)- 
Malone v. U.S., 304 U.S. 562, 94 F. (2d) 281; 
Hargrove v. U. S., 67 F. (2d) 820; 
Spies v. U. S., 317 U.S. 492. 
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Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 27 


You are instructed that in a presecution for wil- 
fully attempting to evade income taxes the Govern- 
ment must prove not only that the defendants 
attempted wilfully to defraud it, but must estab- 
lish that a tax in addition to what the defendants 
had already paid remains owing. Therefore, if vou 
find from the evidence that the defendant Phillip 
Himmelfarb paid all of the income tax due and 
owing by him for such calendar year 1944, or paid an 
amount in excess of the income tax due and owing 
by him for such calendar vear 1944, vou must find 
him not guilty of Count II of the indictment, irre- 
spective of whether he did or did not wilfully attempt 
to invade income taxes for such vear. 

U.S. v. Schenck, 126 F. (2d) 702; 

Gleckman v. U. 8., 80 F. (2d) 3925280 1 "s: 
109 ; 

Rose v. U. $9128 Fin(2d)622, cia S65 1. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 1 


It is your duty to try this case fairly and impar- 
tially between the government and the defendants, 
upon the evidence before you, and upon that alone. 
You must not permit any prejudice to enter into 
your deliberation as to the guilt or innocence of the 
defendants. The nature of the charge should not 
be permitted by you to influence vour judgment one 
way or the other as to whether or not the defend- 
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ants are guilty as charged. Our law presumes every 
person charged with crime innocent until proven 
guilty, and no person can be found guilty of any 
offense unless his guilt is first established to a 
moral certainty and an abiding conviction and be- 
yond all reasonable doubt. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 2 


The mere fact that an indictment has been filed 
charging the defendants with a crime does not itself 
raise any presumption or inference as to the guilt of 
the defendants. The mere fact that they have been 
brought into court by the ordinary criminal process 
and are here on trial, should not be considered by 
you as any evidence whatsoever of their guilt. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 3 


You are instructed that the defendants in this 
ease are entitled to the dividual opinion of each 
member of this jury and that no member of this jury 
should vote for a conviction of either of the defend- 
ants because of the opinion of the other members 
of the jury so long as lhe has a reasonable douht as 
to the guilt of such defendant. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 4 


‘The Court instructs you that all the presumptions 
of law independent of evidence, are in favor of mno- 
cence, and every person accused of crime is pre- 


116 Philip Himmelfarb, Sam Ormont 


sumed to be innocent until his guilt is established to 
a moral certainty and beyond all reasonable doubt. 
This presumption attaches at every stage of the case 
and to every fact essential to a conviction. 

By the term ‘‘reasonable doubt’’ is not mean every 
possible doubt or conjecture that may suggest itself 
to your minds. A reasonable doubt is not a mere 
guess or surmise, because everything relating to hu- 
man affairs and dependent on moral evidence is sub- 
ject to some possible or imaginary doubt. A reason- 
able doubt is that stage of the case, which, after the 
entire comparison and consideration of all the evi- 
dence, leaves the minds of the jurors in such condi- 
tion that they cannot say they feel an abiding 
conviction to a moral certainty of the truth of the 
charge. 

You are instructed that the defendants at the out- 
set of the trial are presumed to be innocent. They 
are not required to prove themselves innocent or 
to put in any evidence at all upon that subject. In 
considering the testimony in the case, you must look 
at that testimony and view it in the light of the pre- 
sumption with which the law clothes them—that they 
are innocent, such presumption is to be considered 
through this trial, unless the evidence convinces 
you to the contrary beyond all reasonable doubt. 


Defendant Phillip Himmelfarh’s 
Proposed Instruction No. 5 


You are instructed that the presumption of inno- 
cence is not a mere matter of form, to be disregarded 
by you at your pleasure, but is an essential, substan- 
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tial part of the law of the land, and binding upon 
you in this case, and it is your duty to give the de- 
fendants the full benefit of this presumption and to 
acquit him, unless the evidence in the case con- 
vinces you beyond all reasonable doubt of the guilt 
of such defendant. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 6 

The jury is instructed that each essential inde- 
pendent fact necessary to complete a chain or series 
of independent facts tending to establish a presump- 
tion of guilt, should be established to the same degree 
of certainty as the main fact which these independ- 
ent circumstances taken together tend to establish, 
that is, each essential independent fact in the chain 
or series of facts relied upon to establish the main 
fact, must be established to a moral certainty and 
beyond a reasonable doubt and to the entire satisfac- 
tion of the jury. The circumstances must all concur 
to show that the defendant committed the crime 
charged and must all be inconsistent with any other 
rational conclusion and must exelude to a moral cer- 
tainty and to the entire satisfaction of the Jury any 
other hypothesis but the single one of guilt. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 7. 

It is a recognized principle of our system of law 
that in order to convict a defendant, the facts proven 
must not only be consistent with the theory of guilt, 
but inconsistent with any reasonable theory of inno- 
cence, and this J charge is the law. 
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Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 8 


It is not your duty to look for some theory upon 
which to convict the defendants, but, on the con- 
trary, it is your duty and the law requires you to, if 
you can reasonably do so, reconcile any and all cir- 
cumstances that have been shown with the innocence 
of the defendants, and so acquit them. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 9 


You are instructed that where two or more equally 
reasonable inferences may be drawn from a fact 
shown, that inference leading to a conclusion of inno- 
cence should be accepted, rather than one leading 
to a conelusion of guilt. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 10 


You are instructed that if one set or chain of cir- 
cumstances leads to two opposing conclusions, one 
pointing to the guilt, the other to the innocence of 
the defendants, and the jurv has any reasonable 
doubt as to which of such conclusions the chain of 
circumstances leads, a reasonable doubt is thereby 
ereated, and the defendants should be acquitted. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 11 


It is the duty of the jury to enter upon the con- 
sideration of each circumstance proven. having in 
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their minds the presumption that defendants are 
innocent, and in considering each fact or circum- 
stance they should apply it to a presumption of inno- 
cence, and if such fact or circumstance, when con- 
sidered with all the evidence in the case, can be ex- 
plained consistently with innocence, it is their duty 
to so explain it. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 12’ 

A witness may be impeached by the party against 
whom he was ealled by contradictory evidence, or by 
evidence that he has made at other times, statements 
inconsistent with those to which he testified. If you 
believe that any witness has been successfully so im- 
peached you are at liberty to consider such impeach- 
ment in determining the credibility of such witness. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 13 

If you believe from the evidence in this case that 
any witness in the case was influenced or induced 
to become such a witness and to testify in this case 
by any hope held out that he would not be prosecuted 
for any reason for offenses committed, then the Jury 
should take such facts into consideration in deter- 
mining the weight and credit which should be given 
to the testimony of a witness thus obtained. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 14 


You cannot base a verdict of guilt upon extra ju- 
dicial oral admissions, or statements of a defendant 
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alone, unless there is other evidence independent of 
such extra-judicial oral admissions or statements 
which establishes the body of the crime with which 
defendant is charged, or what is known as the corpus 
delicti, and if you do not believe after a considera- 
tion of all the evidence that the body of the crime 
or corpus delicti is established by evidence other than 
uch extra-judicial oral admissions or statements, 
then and in that event, you cannot consider such 
extra-judicial admissions or statements for any 
purpose. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 16 


If you find from the evidence in this case that 
defendant Phillip Himmelfarb, prior to the filing 
of the indictment, bore a good general reputation 
in the community in which he lived, for truth, hon- 
esty and fair dealing, such good general reputation 
is of itself sufficient to create a reasonable doubt 
as to his guilt. And if you entertain a reasonable 
doubt as to the guilt or innocence of the defendant 
Philip Himmelfarb because of his good general 
reputation, or because of any other reason or fact, 
it is your duty to find hin not guilty. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 18 


You are instructed that the law presumes the acts 
of all men have been rightfully, properly and hon- 
estly performed, and that the acts shown by the 
evidence to have been performed by the defend- 
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ants were performed properly and honestly and by 
reason of honest and proper motives, unless the 
contrary is established to your satisfaction beyond 
a reasonable doubt. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 19 


You are instructed that the argument of the 
United States Attorney is not evidence, and is not 
entitled to any additional weight or respect by 
reason of the fact that such argument is made by 
such governmental official. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 20 


In order to convict the defendant Phillip Him- 
melfarb upon the evidence of circumstanees, it is 
necessary not only that all the circumstances con- 
cur to show beyond a reasonable doubt that a crime 
was conmmitteed as alleged in the tndictment, but 
that the defendant Phillip Himmelfarb was the 
one who committed such crime and that the cir- 
cumstances are inconsistent with any other rational] 
eonelusion. It is not sufficient that the cireum- 
stances prove, coincide with, account for, and 
therefore render probable the theory sought to be 
established by the prosecution, but they must 
exclude to a moral certainty every other theory but 
the single one of guilt, or the jury must find the 
defendant Phillip Himmelfarb not guilty. 
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Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 21 


If, after a consideration of the whole case, any 
juror shall entertain a reasonable doubt of the 
guilt of the defendant Phillip Himmelfarb, it is 
the duty of such juror so entertaining such reason- 
able doubt to vote for a verdict of ‘‘not guilty’’. 

The defendant Phillip Himmelfarb is presumed 
to be innocent until proven guilty; that presump- 
tion accompanies him throughout the trial; it goes 
with you to your retirement to consider your ver- 
dict and operates until you have arrived at a ver- 
dict. This presumption will avail to acquit the 
defendant Phillip Himmelfarb unless it be over- 
come by sufficient proof of his guilt to convince 
you, and each of you, to a moral certainty and 
beyond all reasonable doubt of his guilt. You must 
examine the evidence in the light of presumption 
of innocence, and unless you find the evidence 
sufficiently strong to overcome this presumption, 
and, further, to satisfy you beyond all reasonable 
doubt of the guilt of the defendant Philip Himmel- 
farb, he is entitled to a verdict of acquittal at your 
hands. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 24 


You are instructed that if you find from the 
evidence that the defendant Philip Himmelfarb 
did prepare and file, or cause to be prepared and 
filed with the Collector of Internal Revenue the 
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income tax return referred to in Count II of the 
indictment, but find that in the preparation and 
filling thereof, defendant Philip Himmelfarb did 
so In an honest belief that such return was true 
and correct, you must find the defendant Phillip 
Himmelfarb not guilty. 
Section 145 (b), Internal Revenue Code, 26 
U.S.C. 145 (b); 
U.S. v. Schenk, 126 F. (2d) 702, 316 U.S. 
709 ; 
Nacolatv. U.S; 72 EF. (2d) 780; 
U.S. v. LaFontaine, 54 F. (2d) 371. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 25 


You are instructed that if you find from the 
evidence that defendant Phillip Himmelfarb did 
prepare and file, or cause to be prepared and filed 
with the Collector of Internal Revenue the income 
tax return referred to in Count ITI of the indict- 
ment, and that in the preparation and filing thereof 
defendant Phillip Himmelfarb was acting under 
a mistake of fact respecting, or was in ignorance 
of, the truth or falsity of the matter set forth in 
such return, you must find the defendant poy 
Himmelfarb not guilty. 

Section 145 (b), Internal Revenue Code, 26 
U.S.C. 145 (b); | 

Hargrove v. U.S., 67 F. (2d) 820; 

Uisev. Schemes 126 F. (2d) 702, S06 Urs: 
705. 
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Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 28 


You are instructed that if you find from the 
evidence that defendant Phillip Himmelfarb paid 
all of the income tax due and owing by him for 
the calendar year 1944, or paid an amount in excess 
of the income tax due and owing by him for the 
calendar year 1944, you must find the defendant 
Philip Himmelfarb not guilty of Count IT of the 
indictment. 

Section 145 (b), Internal Revenue Code, 26 
U.S.C. 145 (b); 

Gleckman v. U. S., 80 F. (d) 394, 297 U.S. 
709 ; 

U.S. v. Schenek, 126 F. (2d) 702; 316°U5s. 
709 ; ; 

Rose v. US., 128 F. (2d)"622, 317s. Gol 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 29 


You are instructed that if you find from the 
evidence that the defendant Phillip Himmelfarb 
did prepare and file, or cause to be prepared and 
filed the income tax return referred to in Count II 
of the indictment, and that such return did not 
set forth the true and correct net income and the 
amount of tax due and owing thereon, as a result 
of mere negligence or carelessness of defendant 
Phillip Himmelfarb in making such return, you 
must find the defendant Phillip Himmelfarb not 
guilty. 

U.S. v. Schenck, 126 F. (2d) 702. 


vs. United States of America 125 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 30 


You are instructed that if you find from the 
evidence that defendant Phillip Himmelfarb did 
prepare and file, or cause to be prepared. and filed 
with the Collector of Internal Revenue the income 
tax return referred to in Count II of the indict- 
ment, but are unable to determine from the evi- 
dence whether or not defendant Phillip Himmelfarb 
did so in the honest belief that such return was 
true and correct, or if said defendant was acting 
under a mistake of fact respecting, or in ignorance 
of, the truth or falsity thereof, you must find the 
defendant Philhp Himmelfarb not guilty. 

Section 145 (hb), Internal Revenue Code, 26 
UeS.Gs Wi %6b) ; 

atetove v, U.S., 67 F. (2d) 820; 

US. v. Schenck, 126 F. (2d) 702. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 33 


You are instructed that if vou find from the 
evidence that the defendants were joint venturers 
or co-partners and for any reason whatsoever could 
not lawfully elect to report the income from such 
joint venture or partnership upon a fiscal year 
basis, and that the defendants elected and reported 
the income from such joint venture on a fiscal year 
basis as the result of ignorance or a mistake or 
nusunderstanding of the law respecting the use of 
a fiscal year basis, you must find the defendants 
not guilty. 
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Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 34 


If you find from the evidence that the defendants 
were joint venturers or co-partners and derived an 
income from such joint venture or co-partnership, 
and that as such eo-partners or joint venturers 
they elected to use a fiscal year commencing on the 
Ist day of May, 1944, and ending on the last day 
of April, 1945, you are instructed that then and 
in that event said defendants were not required, 
under the law, to account for or pay any meome 
tax on such income until on or before the 15th 
day of March, 1946, and therefore as to any such 
income the defendant Phillip Himmelfarb would 
not be guilty of the crime charged against him in 
the indictment in this case, and you must acquit 
him. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 35 


You are instructed that if you find from the 
evidence that the defendant Phillip Himmelfarb 
believed that any income received by him from a 
partnership or joint venture was accountable and 
the tax thereon was payable by him as income for 
the year 1945, then and in that event it is your 
duty to find the defendant Phillip Himmelfarb not 
guilty even though you may believe that he was 
mistaken as to when or in what year such income 
was accountable and payable. 
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Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 36 (44) 


A taxpayer who reports and pays income tax in 
a given vear or years under a belief that such year 
or years is the year or years when such tax is due, 
has not committed an offense under the Internal 
Revenue Law even though the taxpayer was wrong 
in such belief, for the reason that under such eir- 
cumstances there was no ‘‘willful’’ violation of the 
law, and a violation of the provisions of the In- 
ternal Revenue Code charged in this case must be 
willful in order to constitute a crime. 

Therefore, if you find from the evidence that the 
defendant Phillip Himmelfarb reported and paid 
a tax owed by him in a year other than the year 
in which such tax was due under a belief that the 
tax so reported and paid by him was due in the 
year for which he reported and paid same, you 
must find the defendant Phillip Himmelfarb not 
guilty. : 

Hargrove v. U.S., 67 F. (2d) 820; 
Murray v. U.S., 117 F. (2d) 40. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 38 


You are instructed that the defendants are not 
charged with concealing or attempting to conceal 
the gross or net incomes received by them, or the 
sources thereof, but with willfully attempting to 
defeat and evade income tax. Therefore, if you 
find from the evidence that defendant Phillip Him- 
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melfarb did not attempt to evade the income tax 
due or owing by him, you must find him not guilty, 
irrespective or whether he did or did not conceal 
or attempt to conceal the true and correct gross 
or net incomes received by him. 

Section 145 (b), Internal Revenue Code, 

26 U.S.C., 145 (b); 
Spies v. U.S., 317 U.S. 492. 


Defendant Plillip Himmelfarb’s 
Proposed Instruction No. 39 


You are instrueted that one of the essential 
elements of the proof of evasion of income tax is 
a willful intent; that is, actual knowledge of the 
existence of the obligation and a specific wrongful 
intent to evade payment thereof. If yon find from 
the evidence that the defendant Phillip Himmelfarb 
did not have actual knowledge of the existence of 
an obligation to pay any income tax in addition 
to the income tax paid by him, if such obligation 
actually existed, or that the defendant Philip Him- 
melfarb did not have a specific wrongful intent to 
evade such obligation, you must find him not guilty. 

Hatetove v. UNS"67 1". Ca) 320; 
Malone v. U.S., 94 F. (2d) 281, 304 U.S. 562; 
Spies v. U.S., 317 U.S. 492. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 40 


You are instructed that there is nothing morally 
or legally wrong in desiring to avoid but not evade 
taxes and to take proper and legal steps to do this, 
and a taxpayer is acting within his legal rights 
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and is not guilty of violating the law by operating 
through different corporations or partnerships 
rather than individually and personally, or by shift- 
ing a real transaction from an individual and per- 
sonal transaction to a corporation or partnership 
in order to lower his tax rate. If you find from 
the evidence in this case that the defendant Phillip 
Himmelfarb apportioned business transactions be- 
tween himself and any partnership or joint venture 
of which he was a member, which apportionment 
was due to a desire to keep down his taxes, such 
apportionment was lawful and he should be 
acquitted. 
Nicola v. U.S., 72 F. (2d) 780. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 41 


You are instructed that in order to convict the 
defendants for willfully attempting to evade income 
taxes, the prosecution must prove bevond a reason- 
able doubt that income tax was due from the de- 
fendants for the years alleged in the indictment 
over and above the amounts shown in the returns 
filed for such years, and that the defendants with 
evil motive, consciously, deliberately and intention- 
ally attempted to evade such taxes. If you find from 
the evidence that no income tax was due from de- 
fendant Philip Himmelfarb for the year 1944 over 
and above the amount shown in his return, or if 
there is a reasonable doubt in your mind with re- 
spect thereto, or if you find that there was due 
from defendant Phillip Himmelfarb for the year 
1944 income tax over and above the amount shown 
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in the return but that the defendant did not with 
evil motive, consciously, deliberately and intention- 
ally attempt to evade such taxes, or if there is a 
reasonable doubt in your mind with respect thereto, 
you must find the defendant Phillip Himmelfarb 
not guilty. 

Gleckman v. U.S., 80 F. (2d) 394, 297 U.S. 

709 ; 
Hargrove v. U.S., 67 F (2d) 820. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 42 (45) 


The failure to account and pay income tax in 
the year for which such tax should be accounted 
and paid, and the paying and accounting for such 
tax in a different year by the taxpayer under an 
honest belief by him that such year is when the 
tax is due, does not constitute a violation of the 
Internal Revenue Code. 

Hargrove v. US; 67 EF. 2d) s2aur 
Spies v. U.S., 317 U.S. 492. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 47 
During the trial of this ease certain evidence was 
received against defendant Sam Ormont only. Such 
evidence may be considered by you only when con- 
sidering the case of defendant Sam Ormont and 
must not be considered in connection with the case 
of defendant Phillip Himmelfarb for any purpose 
whatsoever. 
California Jury Instructions—Criminal, No. 
39 Adapted. 
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Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 48 


You are directed to find the defendant Phillip 
Himmelfarb not guilty. 


Defendant Phillip Himmelfarb’s 
Proposed Instruction No. 49 


You are directed to acquit the defendant Phillip 
Himmelfarb. 


[Endorsed]: Filed June 3, 1947. 


At a stated term, to wit: The February Term, 
A. D. 1947, of the District Court of the United 
States of America, within and for the Central Di- 
vision of the Southern District of California, held 
at the Court Room thereof, in the City of Los 
Angeles on Friday the 13th day of June in the year 
of our Lord one thousand nine hundred and forty- 
seven. 

Present: The Honorable Peirson M. Hall, 
District Judge. 


[Title of Cause. ] 
MINUTE ORDER JUNE 18, 1947 


This cause coming on for further jury trial of 
defendants Sam Ormont and Phillip Himmelfarb ; 
Wm. Strong, Assistant U. S. Attorney, appear- 
ing as counsel for the Government; Daly B. Rob- 
nett and Benj. F. Kosdon, Esqs., appearing as 
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counsel for Defendant Ormont; Wm. Katz, Esq., 
appearing for Defendant Himmelfarb; both of the 
said defendants being present on bond: 

Attorney Robnett argues in behalf of Defendant 
Ormont. Attorney Strong makes closing argument 
in behalf of the Government. 

At 11:59 a.m. the Court instructs the jury. At 
12:49 p.m. Bailiffs Brand and Strong are sworn 
to take charge of the jury and the jury thereupon 
retires to the jury room in the custody of the said 
bailiffs to deliberate upon a verdict. 

The Court orders that the jury be taken to lunch 
and thereafter return to the jury room to consider 
its verdict. 

At 12:50 p.m. court recesses until the return 
of the jury with a verdict. 

At 3:25 p.m. the jury returns into court and 
the foreman of the jury presents verdicts which are 
read in open court, and it is ordered that the ver- 
dicts be filed and spread upon the minutes, the said 
verdicts as filed being as follows: [177] 
¥ * %* * * * * 

The jury is discharged and excused until further 
notice. Attorney Katz moves for a continuance of 
the matter of sentence for the purpose of presen- 
tation of motions for new trial, ete., on behalf of 
Defendant Himmelfarb and Attorney Robnett joins 
in the motion on behalf of Defendant Ormont. 

The Court continues hearing of oral motions of 
Attorneys Katz and Robnett until 10 am., June 
16, 1947, and also of the matter of sentence and all 
further proceedings until that time. 
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On motions of Attorneys Katz and Robnett, it 
is ordered that Defendants Ormont and Himmel- 
farb be released on their own recognizance and that 
the said defendants return into court June 16, 1947, 
at 10 a.m. [178] 


In the District Court of the United States, Southern 
District of California, Central Division. 


Now 0lpo— criminal 


UNITED STATES OF AMERICA, 
iP enntaaties 
VS. 


SAM ORMONT and PHILLIP HIMMELFARB, 
Defendants. 


VERDICT 


We, the Jury in the above-entitled cause, find the 
defendant, Sam Ormont, guilty as charged in Count 
One of the indictment; and 

We, the Jury in the above-entitled cause, find 
the defendant, Phillip Himmelfarb, guilty as 
charged in Count Two of the indictment. 


/s/ GUY F. CAMPBELL, 
Foreman of the Jury. 


Dated: Los Angeles, California, June 13, 1947. 
[Endorsed]: Filed June 13, 1947. [179] 


= 
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MOTION FOR ACQUITTAL AND 
MOTION FOR NEW TRIAL 


The defendant Phillip Himmelfarb moves the 
Court for judgment of acquittal on Count II of 
the indictment notwithstanding the verdict of the 
jury, and in the alternative, moves the Court to 
grant him a new trial as to Count IL of the indict- 
ment, for the following reasons: 

1. The Court erred in denying defendenrt? Ss mo- 
tion for acquittal made at the conclusion of the 
evidence on the part of the prosecution; 

2.- The Court erred in denying defendant’s mo- 
tion for acquittal made at the conclusion of all the 
evidence; 

3. The verdict is contrary to the weight of the 
evidence; 

4, The verdict is not supported by substantial 
evidence ; 

5. The defendant was substantially prejudiced 
and deprived of a fair trial by reason of the fol- 
lowing circumstances: The attorney for the Gov- 
ernment repeatedly referred to other alleged crimes 
and offenses respecting which there was no evidence 
before [180] this Court against this moving de- 
fendant, all of which said matters as well as other 
matters referred to by the attorney for the Gov- 
ernment were dehors the record; and the attorney 
for the Government stated in his argument that a 
witness not called was as accessible to defendant 
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as to the Government, and repeatedly demanded 
why such witness, as well as another witness who 
was called by the Government but did not testify 
as to some matters, were not called by defendant 
to testify for and on behalf of defendant, the attor- 
ney for the Government then knowing full well 
that defendant was not required to prove his in- 
nocence, but that it was the burden of the Govern- 
ment to prove his guilt beyond a reasonable doubt; 

6. The Court erred in charging the jury and 
in refusing to charge the jury as requested. 


Dated, at Los Angeles, California, this 16th day 
of June, 1947. 
/s/ WILLIAM KATZ, 
Attorney for Defendant, 
Phillip Himmelfarh. 


[Endorsed]: Filed, June 16, 1947. [181] 


At a stated term, to wit: The February Term, 
A. D. 1947, of the District Court of the United 
States of America, within and for the Central Di- 
vision of the Southern District of California, held 
at the Court Room thereof, in the City of Los 
Angeles on Monday the 16th day of June in the 
year of our Lord one thousand nine hundred and 
forty-seven. 


Present: The Honorable Peirson M. Hall, 
District Judge. 
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[Title of Cause. ] 


MINUTE ORDER JUNE 16, 1947 


This cause coming on for hearing on motion of 
the defendants for acquittal or for a new trial, 
pursuant to oral notice thereof given in open court 
on June 13, 1947, and for sentence; Wm. Strong, 
Assistant U. 8. Attorney, appearing as counsel for 
the Government; Daly B. Robnett and Benj. F. 
Kosdon, Esqs., appearing as counsel for Defendant 
Ormont; Wm. Katz, Esq., appearing as counsel for 
Defendant Himmelfarb; both of the said defend- 
ants being present on their own recognizance: 


Attorney Katz argues in support of a motion for 
an acquittal and for a new trial, citing argument 
of counsel for the Government before the jury as 
prejudicial, and it is ordered that the said motions 
as to Defendant Himmelfarb are denied. 


Attorney Robnett orally moves for a judgment 
non-abstante verdicto and for a new trial on the 
grounds that the Court failed to strike the testi- 
mony of Witness Eustice, particularly as to the 
years 1942 and 1943, having acquitted Defendant 
Ormont on counts 3 and 4 of the indictment, and it 
is ordered that the said motions are denied. 


The Court prononnees sentence upon each of the 
said defendants as follows: [182] 


* * & * *% * % 
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District Court of the United States, Southern Dis- 
trict of California, Central Division. 


No. 19138 


Criminal Indictment in four counts for violation 
ofall sS. C.qulibles26 
Sec. 145(b)—Internal Revenue Code 


UNITED STATES 
VS. 


Priiet? AIMMELE ARB. 


JUDGMENT AND € OMMITMENT 


On this 16th day of June, 1947, came the United 
States Attomey, and the defendant, Phillip Him- 
melfarb, appearing in proper person, and by coun- 
sel, William Katz, Esq., and, 

The defendant having been convicted on a ver- 
dict of guilty of the offense charged, in the indict- 
ment in the above-entitled cause, to wit: willfully, 
knowingly, unlawfully and feloniously attempt to 
defeat and evade a large part of the income tax 
due and owing to the United States of America for 
the calendar year 1944 by preparing and filing with 
the Collector of Internal Revenue a false and fraud- 
ulent income tax return as set forth in count two 
of the indictment and on which the defendant was 
found guilty, and the defendant having been now 
asked whether he has anything to say why judg- 
ment should not be pronounced against him, and 
no sufficient cause to the contrary being shown or 
appearing to the Court, It is by the Court 


138 Philip Himmelfarbd, Sam Ormont 


Ordered and Adjudged that the defendant, hav- 
ing been found guilty of said offense, is hereby 
committed to the custody of the Attorney General 
or his authorized representative for imprisonment 
for the period of one (1) year and one (1) day on 
count two in an institution of the penitentiary type 
to be selected by the Attorney General. 

It is further ordered that the defendant be 
granted a stay of execution of commitment until 
12 noon, July 16, 1947, and released on bond during 
said stay, the bond being fixed in the sum of $10,- 
000.00, and that same be posted by 5 p. m., June 
16, 1947; 

It is further ordered that the Clerk deliver a 
certified copy of this judgment and commitment to 
the United States Marshal or other qualified officer 
and that the same shall serve as the commitment 
herein. 

/s/ PEIRSON M. HALL, 
United States District Judge. 


Filed this 16th day of June, 1947. 
EDMUND L. SMITH, 
Clerk. 


(By) /s/ J. M. IGEN, 
Deputy Clerk. [183] 
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District Court of the United States, Southern Dis- 
trict of California, Central Division. 


No. 19138 


Criminal Indictment in four counts for violation 
of U.S. C., Title 26 
See. 145(b)—Internal Revenue Code 


UNITED STATES 
vs. 


SAM ORMONT 


JUDGMENT AND COMMITMENT 


On this 16th day of June, 1947, came the United 
States Attorney, and the defendant Sam Ormont 
appearing in proper person, and by counsel, Dalv 
B. Robnett and Benjamin F. Kosdon, Esqs., and, 

The defendant having been convicted on a verdict 
of guilty of the offense charged in the indictment in 
the above-entitled cause, to wit; willfully, know- 
ingly, unlawfully and feloniously attempt to defeat 
and evade a large part of the income tax due and 
owing to the United States of America for the cal- 
endar year 1944 by preparing and filing with the 
Collector of Internal Revenue for the Sixth Inter- 
nal Revenue Collection District of California a false 
and fraudulent income and victory tax return, and 
by coneealing and attempting to conceal from the 
said Collector the true and correct incomes received 
by the defendant herein as set forth in count one, 
and the defendant having been now asked whether 
he has anything to say why judgment should not 
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be pronounced against him, and no sufficient cause 
to the contrary being shown or appearing to the 
Court, it is by the Court 

Ordered and adjudged that the defendant, having 
been found guilty of said offense, is hereby com- 
mitted to the custody of the Attorney General or 
his authorized representative for imprisonment for 
the period of one year (1) and one (1) day on count 
one in an institution of the penitentiary type to 
be selected by the Attorney General. 

It is further ordered that the defendant be 
granted a stay of execution of commitment until 
12, noon, July 16, 1947, and released on bond dur- 
ing said stay, the bond being hereby fixed in the 
sum of $10,000.00, and that same be posted by 5 
p. m., June 16, 1947. 

It is further ordered that the Clerk deliver a 
certified copy of this judgment and commitment to 
the United States Marshal or other qualified officer 
and that the same shall serve as the commitment 
herein. 

/s/ PEHIRSON Th HABL, 
United States District Judge. 

Filed this 16th day of June, 1947. 


EDMUND L. SMITH, 
Clerk. 


(By) /s/ J. M. HORN, 
Deputy Clerk. [184] 
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In the District Court of the United States in and 
for the Southern District of California, Central 
Division. 

No. 19094 


@ie U.s. C. 88;) (60 U. S. C. App. 901 et seq.) 
Conspiracy; Emergency Price Control Act of 
1942. 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


SAM ORMONT and PHILLIP HIMMELFARB, 
ad/b/a/ ACME MEAT COMPANY, 
Defendants. ” 


APPLICATION AND MOTION FOR IM- 
MUNITY AND FOR ORDER BARRING 
FURTHER PROBATION OF DEFENDANT 
SAM ORMONT 


To the Honorable District Comwt of the United 
States for the Southern District of California, 
Central Division, to the Honorable Peirson M. 
Hall, Judge thereof, to the plaintiff in the 
above-entitled action, to James M. Carter, 
United States Attorney, Howard B. Calverly, 
Chief, Criminal Division, Assistant United 
States Attorney, and William Strong, Assist- 
ant United States Attorney, Attorneys for 
plaintiff : 

You and each of you will please take notice that 
on Monday, the 19th day of May, 1947, at the hour 
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of 10:00 o’clock am., or as soon thereafter as 
counsel can be heard, the defendant Sam Ormont 
in the above-entitled case, by and through his attor- 
neys, Benjamin F. Kosdon and Daly B. Robnett, 
will move the said Honorable Court, the [185] Hon- 
orable Judge Peirson M. Hall presiding, for an 
Order of said Court granting the said defendant 
Sam Ormont immunity from prosecution under the 
indictment in the above-entitled case, and for an 
Order barring all further prosecution of said de- 
fendant thereunder. 


As grounds for said motion, upon which the same 
will be made, said defendant alleges: 


[. 


That on or about the ........ of February, 1946, the 
duly constituted Grand Jury of said court for the 
Southern District of California, Central Division, 
was engaged in the investigation of the matter of 
whether or not said defendant and others, particu- 
larly The Southern California Meat Company and 
others connected therewith, had been guilty of 
violations of the Emergency Price Control Act of 
1942 and amendments thereto and of regulations 
thereunder; that at said time and place the plaintiff 
in this action caused a subpoena to be duly issued 
and directed to this defendant and served upon 
him, requiring his attendance before the said Grand 
Jury as a witness and to give testimony in connec- 
tion with said investigation; and that, pursuant to 
said subpoena and not otherwise, said defendant did 
appear before said Grand Jury and was, without 
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his consent, duly sworn as a witness and interrogated 
on the said subject and matters so then under in- 
vestigation, and was compelled to answer questions 
concerning the same. That before being so sworn 
and required to testify, this said defendant was not 
advised by anyone of his constitutional rights to 
refuse to answer in the event any of said answers 
might incriminate him, and was not advised that 
said evidence sought to be elicited from him would 
be used against him, and was not advised that he 
was under investigation, and this defendant did not 
know of his said constitutional mghts, did not know 
that he had a right to so refuse to answer any such 
questions propounded to him that might in any 
Way incriminate him, and had not sought or ob- 
tained advice from any attorney on any of 
said subjects, but on the contrary and by reason of 
said acts of [186] plaintiff in so issuing said sub- 
poena and serving it upon him and thereby com- 
pelling him to attend at said hearing, said defendant 
believed that he had no right to refuse to testify 
or to answer any questions propounded to him by 
said inquisitorial body, and therefore this said de- 
fendant did answer questions pertinent to and in 
connection with the said inquiry before said Grand 
Jury. 


J 


That thereafter the said Grand Jury, being, as 
this defendant is informed and believes, the same 
Grand Jury before whom said defendant had so 
been compelled to appear, voted and returned to 
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this honorable Court the indictment in this action 
Number 19094, charging this defendant with viola- 
tions of the said Emergency Price Control Act of 
1942 and of the Revised Maximum Price regula- 
tions in said indictment numbered and set forth. 
That by reason of said facts hereinbefore alleged, 
this defendant was compelled to be a witness against 
himself, contrary to the Constitution and Statutes 
of the United States; and this defendant is informed 
and believes and is advised by his counsel that in 
their opinion this defendant is entitled to immunity 
from any prosecution in this action or in any action 
growing out of the said investigation in which he 
was so compelled to testify. p 


U0 


This defendant further alleges that on the 21st 
day of January, 1946, the Acting District Director 
of the Office of Price Administration of the United 
States of America, at Los Angeles, California, duly 
issued a subpoena directed to this defendant in the 
following words and figures: 


‘United States of America, Office of Price Ad- 
ministration. Subpoena Duces Tecum. Sam Ar- 
mont d.b.a. Acme Meat Co., Workman Station, 
Southgate, California. At the instance of the Price 
Administrator, Office of Price Administration, you 
are hereby required to appear before Delbert F. 
Wells of the Office of Price Administration, at 
Room [187] 330 Western Pacific Bldg., 1031 South 
Broadway, Los Angeles, California, on the 22nd 
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day of January, 1946, at 9 o’clock a.m. of that 
day, to testify concerning Sam Ormont d.b.a. Acme 
Meat Co. and also Phil’s Meat Co. And you are 
hereby required to bring with you and produce at 
said time and place the following documents: Gen- 
eral Ledger, Journals, Invoices of Sales, U. S. 
Subsidy, Appleations and all Subsidy Reports, 
Sales Registers, Cash Received Register, Bank Rec- 
ords and all other records of meat operations to 
include: Kill Records, Yield Records and Sales. 
All of the above for the years 1943, 1944 and 1945. 
Fail not at your peril. In witness whereof, the un- 
dersigned District Director of the Office of Price 
Administration, has hereunto set his hand at Los 
Angeles, Calif., this 21st day of January, 1946. 
(Signed) John O’Connor, Acting District Direc- 
tor.”’ That, pursuant thereto, the said defendant 
was compelled to and did furnish to the said direc- 
tor and his duly constituted deputies or agents all 
of the said documents described and requested in 
the said subpoena, and was thereby compelled to 
furnish evidence against himself upon which the 
indictment in this case has been rendered. That 
prior to so furnishing said evidence, this defendant 
was ‘not advised of his constitutional rights to re- 
fuse to give evidence that would incriminate him 
and was not advised that such evidence would be 
used against him in any criminal prosecution, and 
did not know of his constitutional rights or of his 
rights, if any, to immunity from such prosecution, 
and had he known of the same, said defendant 
would have refused to furnish any such informa- 
tion or data. 
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Said motion will be made and based upon this 
verified Notice and the facts stated herein, and upon 
all the papers, records, minutes and files in said 
action. 

Wherefore, this defendant prays for an Order of 
this honorable Court granting him immunity from 
further prosecution in this case and as to each and 
every count of the indictment on file herein, and 
for a further Order barring the plaintiff in said 
action from further [188] proceeding with said 
case as against this defendant. 

Dated this 15th day of May, 1947. 

BENJAMIN F. KOSDON and 
DALY B. ROBNETT, 
By /s/ BENJAMIN F. KOSDON, 
Attorneys for Defendants. 


State of California, 
County of Los Angeles—ss. 

Sam Ormont, being first duly sworn, deposes and 
says: That he is the defendant named in the fore- 
going Application and Motion for Immunity and 
for Order Barring Further Prosecution of Defend- 
ant Sam Ormont; that he has read the same and 
knows the contents thereof; and that the same is 
true of his own knowledge, except as to the matters 
therein stated upon his informaion or belief; and 
as to those matters he believes it to be true. 

/s/ SAM ORMONT. 

Subseribed and sworn to before me this 15th day 
of May, 1947. 

- /s/ BENJAMIN F. KOSDON, 
Notary Public in and for the County of Los Angeles, 
State of California. [190] 
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Points and Authorities 


1. <A witness who is subpoenaed before a Grand 
Jury or a Court and gives testimony pursuant 
thereto, does so under compulsion. 

U.S. vs. Kallas, 272 Fed. 742, 752; 

U.S. vs. Kimball, 117 Fed. 156, 163; 

Counselman vs. Hitchcock, 142 U. S. 547; 
30 L Ed 1110; 

In re Simon, 297 Fed. 942; 

People vs. Schwartz, 78 Cal. App. 561, 570; 

People vs. O’Bryan, 165 Cal. 55, 62. 


2. ‘‘Constitutional provision for the security of 
person and property should be liberally construed. 
A close literal construction deprives them of half 
their efficacy and leads to gradual depreciation of 
the right, as if it consisted more in sound than in 
substance. It is the duty of the Courts to be watch- 
ful for the constitutional rights of a citizen and 
against all stealthy encroachments thereon. ‘Their 
motto should be obsta principiis.”’ 

The foregoing quotation from Boyd vs. U. 
S., 116 Us. 616, ° 

See also People vs. Schwartz, 78 Cal. App. 
970, 571. 


The following quotation is from the case of U. 8S. 
vs. Kallas, 272 Fed. 742, 752: ‘‘How ean it be said 
that, if a Court required an accused to answer upon 
the witness chair, with the alternative of going to 
jail if he refused, it was such compulsion as to 
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invalidate the evidence so obtained, and, at the same 
time, that a prisoner questioned in jail by his cap- 
tor was not compelled to give evidence against 
himself ? 

‘‘Such a course would be to very nearly, if not 
quite, blind oneself as to what constitutes compul- 
sion. As above pointed out, the compulsion for- 
bidden by the amendment—or at least included in 
its prohibition—is compulsion exercised through 
the process of the Court. The commitment by which 
the petitioner in the present case [191] was held in 
jail is no less a compelling process than were he in 
Court and ordered upon the witness chair for ex- 
amination ... while it may be that many know of 
their rights, and, even when in prison, have the 
will and courage to stand upon them, there cer- 
tainly are others who do not.”’ 


3. A witness subpoenaed and compelled to tes- 
tify is entitled to immunity from future prosecu- 
tion, whether he claimed it or not at the time he 
gave the testimony, or whether or not he refused to 
answer on the ground of incrimination. 


U.S. vs. Monia, 317 U. S. 424; 87 L Ed 376; 
U.S. vs. Kallas, 272 Fed. 742, 752, 
—above quoted from, and in which it is held 
that, while many persons may know their rights, 
many do not. 


In the case at bar, the affidavit of the defendant 
shows that he did not. 
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4. Immunity from future prosecution exists in 
behalf of a witness so compelled to testify as to any 
crime or offense arising out of the acts to which the 
examination relates, whether or not the partienlar 
investigation being conducted at the time was for 
that specific offense. 


Counselman vs. Hitchcock, 142 U. S. 547. 
In re Tahbel, 46 Cal. App. 755 @ 759, 


in which the Court said: ‘‘To bring a person within 
the immunity of this provision (provision of the 
constitution) it is not necessary that the examina- 
tion of the witness should be had in the course of 
a criminal prosecution against him, or that a crim- 
inal proceeding should have been commenced and he 
actually pending. It is sufficient if there is a law 
creating the offense under which the witness may 
be prosecuted. If there is such a law, and if the 
witness may be indicted or otherwise prosecuted for 
a public offense arising out of the acts to which 
the examination relates, he cannot be [192] com- 
pelled to answer in any collateral proceeding, civil 
or criminal, unless the Jaw has absolutely secured 
him against any use in a criminal prosecution of the 
evidence he may give; and this can only be done 
by a statutory provision that if he submits to the 
examination and answers the questions he shall be 
exempt from criminal prosecution for any offense 
that may be disclosed as a consequence of his ex- 
amination (Ex parte Clarke, 103 Cal. 352; Coun- 
selman vs. Hitchcock, 142 U. S. 547; Karrel vs. 
Conlan, 155 Wis. 221).”’ 
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5.’ Immunity was granted the defendants in the 
ease of U. S. vs. Armour and Co., 64 Fed. Supp. 
855, which was a case under the O. P. A. regula- 
tions, and in which case the Court also held that 
even though the evidence given by the defendants 
was negative evidence, nevertheless they were im- 
mune from prosecution, since the questions might 
have brought forth an incriminating answer and 
the subject being investigated was one which would 
place them in real jeopardy of a prosecution. 


In conelusion, we respectfully submit that the 
defendant Sam Ormont should be held immune 
from prosecution in this case by reason of the facts 
in his application set forth. 


Respectfully submitted, 


BENJAMIN F. KOSDON and 
DALY Bb. ROBNETT, 


By /s/ BENJAMIN F. KOSDON, 
Attorneys for Defendants. 


[Endorsed]: Filed May 16, 1947. [193] 
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In the District Court of the United States in and 
for the Southern District of California, Cen- 
tral Division 


INDICTMENT IN CASE NO. 18,366 


Viol.: United States Code, Title 18, Section 88 
United States Code, Title 50, App. Section 901 et 
seq. Conspiracy to commit offenses against the 
United States. Violations of the Emergency 
Price Control Act of 1942. 


In the District Court of the Southern District 
of California—ss. 


The Grand Jurors of the United States of 
America, being duly impanelled, sworn and charged 
in the District Court for the Southern District of 
California, Central Division, in the September, 
1945, Term of this Court, having begun but not 
finished during the said September Term of Court, 
among other things the matter of the investigations 
charged in this indictment, and having continued to 
sit by the order of this Court in and for the said 
District during the February, 1945 Term to com- 
plete inquiries begun, but not finished, at the 
original term, and inquiring for that District, upon 
their oaths find and present as follows: 


Count 1 


1. That at all times material herein, the Southern 
California Meat Company, Inc., has been and now is 
a corporation duly organized under the laws of the 
State of California. 
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2. That Southern California Meat Company, Inc., 
Charles M. King, Hyman Stillman and Lou Segal, 
whose names are to the Grand Jurors otherwise 
unknown, and who are hereby indicted and named 
defendants herein, who at times material herein 
were engaged in the businesses of custom slaught- 
erer, slaughterer, and wholesaler of meat, under the 
Emergency Price Control Act of 1942 and Maxi- 
mum Price Regulations Nos. 148, 165, 169 and 239 
thereunder under the firm names of Southern Cali- 
fornia [194] Meat Co., Ine., Southern California 
Meat Company, No. 2, and Central Packing Com- 
pany, since on or about July 1, 1948, and continu- 
ously thereafter to and including the finding and 
presenting of this indictment, in the County of Los 
Angeles, State of California, within the division and 
district aforesaid, and in other places to the Grand 
Jurors unknown, did feloniously and unlawfully 
conspire, combine and confederate together, and 
with diverse other persons whose names are to the 
Grand Jurors unknown, to commit offenses against 
the United States, to wit: 


a. That the said defendants would charge 
and cause others to charge for slaughtering 
services at prices in excess of the maximum 
prices permitted under the Emergeney Price 
Control Act of 1942, and applicable regulations 
promulgated thereunder, including revised 
Maximum Price Regulation No. 165; 

b. That the said defendants would refuse 
and cause others to refuse to render slaughter- 
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ing services to any prospective purchasers of 
such services unless prices were paid therefor 
which were in excess of the maximum prices 
permitted under the aforesaid Emergency Price 
Control Act of 1942, and of the aforesaid Maxi- 
mum Price Regulation No. 165; 

e. That the said defendants would refuse 
and cause others to refuse to sell meat to any 
prospective purchasers unless the prices paid 
therefore were in excess of the maximum prices 
permitted under the aforesaid Emergency Price 
Control] Act of 1942, and of the aforesaid 
Maximum Price Regulations Nos. 148, 169 and 
20 : 

d. That the said defendants would sell and 
cause others to sell meat at prices in excess of 
the maximum prices permitted under the 
Emergency Price Control Act of 1942 and ap- 
plicable regulations promulgated thereunder, 
including revised Maximum Price Regulations 
Nos. 148, 169 and 239; 

e. ‘That the said defendants would make and 
cause others to make false, fictitious and 
fraudulent entries upon the records kept by or 
for the said defendants in the conduct of their 
aforesaid business, [195] and/or businesses, in 
violation of the aforesaid Emergency Priée Con- 
trol Act of 1942 and the aforesaid Maximum 
Price Regulations Nos. 148, 165, 169 and 239; 

f. That the said defendants would make fic- 
titious payments, loans, transfers, collections 
and receipts of money to and from other per- 
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sons and firms for the purpose of concealing, 
and would otherwise conceal, the aforesaid 
illegal charges, false, fictitious and fraudulent 
entries, and receipts of prices for the aforesaid 


-gservices and meat sold in excess of the maxi- 


mum price permitted under the aforesaid 
Emergency Price Control Act of 1942 and the 
aforesaid Maximum Price Regulatons Nos. 
148, 165, 169 and 239; 

g. That the said defendants would and would 
cause others to issue various checks, notes, and 
other evidence of payments, loans, collections, 


_ transfers and receipts which did not in truth 


and in fact represent the true and actual trans- 
actions between the parties, but were fictitious 
and fradulently made and transferred and en- 
tered on the books and records of the aforesaid 
defendants for the purpose of concealing their 
other aforementioned illegal activities, in viola- 
tion of the aforesaid Price Control Act of 1942, 
and aforesaid Maximum Price Regulations 
Nos. 148, 165, 169 and 239. 

h. That the said defendants would persuade 
and cause others to persuade diverse persons to 
make various false and untrue and fraudulent 
entries upon the records of the said diverse per- 
sons for the purpose of concealing the afore- 
said illegal activities of the said defendants; 

i. That the said defendants would engage 
in any and all similar and dissimilar schemes, 
tricks, fasifications and methods of their afore- 
said illegal activities as might occur to them 


vs. United States of America 155 


and others from time to time, in violation of 
the aforesaid Emergency Price Control Act of 
1942, and the aforesaid Maximum Price Regu- 
lations Nos. 148, 165, 169 and 239; 

j. That in carrying out the purposes and 
objects of this conspiracy, the said defendants 
would operate under and as various [196] 
organizations, including Southern California 
Meat Company, No. 2 and Central Packing 
Company ; 

k. That each of the said defendants would 
share in all gains and profits flowing and ac- 
eruing from any and all of the above described 
illegal activities ; 


3. That in furtherance of and to effectuate the 
purposes and objects of said conspiracy, the said 
defendants at the times and places hereinafter set 
forth, within the jurisdiction of this Court, com- 
mitted the following overt acts: 


(a) On or about June 30, 1944 the defend- 
ants prepared Southern California’ Meat Co., 
Invoice No. 14942 showing a charge of 00 
for ‘‘slaughtering”’; 

(b) On or about July 7, 1944, the pein 
ants prepared Southern California Meat, Co., 
Invoice No. 14985 showing a charge of $422.00 
for “‘slaughtering’’; 

(e) Om or eDerit July 13, 1944 the ae 
ands prepared Southern California Meat. Co., 
Invoice No. 15076 showing a char Be of res 00 
for ‘‘slaughtering”’; : 
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(d) On or about July 14, 1944 the defend- 
ants prepared Southern California Meat Co., 
Invoice No. 15095 showing a charge of $65.00 
for ‘‘slaughtering”’; 

(e) On or about July 21, 1944 the defend- 
ants prepared Southern California Meat Co., 
Invoice No. 15173 showing a charge of $136.00 
for ‘‘slaughtering”’ ; 

(f) On or about July 28, 1944 the defend- 
ants prepared Southern California Meat Co., 
Invoice No. 15251 showing a charge of $171.00 
for ‘‘slaughtering”’; 

(g) On or about July 28, 1944 the defend- 
ants prepared Southern California Meat Co., 
Invoice No. 15249 showing a charge of $62.00 
for ‘‘slaughtering”’ ; 

(h) On or about August 1, 1944 the defend- 
ants prepared Southern California Meat Co., 
Invoice No. 15268 showing a charge of $392.70 
for slaughtering’’; [197] 

Gi) On or about August 8, 1944, the defend- 
ants officially began operating under the firm 
name and style of Southern California Meat 
Co., No. 2; 

(j) On or about December 29, 1944, the 
defendants accepted $144.00 from M. N. Sample; 

(k) On or about January 1, 1945, the de- 
fendants officially began operating under the 
firm name and style of Central Packing Com- 
pany ; 
(1) On or about January 5, 1945, the de- 
fendants accepted $165.00 from H. N. Sample; 
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(m) On or about January 5, 1945, the de- 
fendants issued Southern California Meat Co., 
No. 2 Invoice No. 7733; 

(n) On or about January 19, 1945, the de- 
fendants accepted $143.00 from H. N. Sample; 

(0) On or about January 9, 1945, the de- 
fendants issued Southern California Meat Co., 
No. 2, Invoice No. 7887; 

(p) On or about February 7, 1945, the de- 
fendants issued Central Packing Co., Invoice 
No. 165; 

(q) On or about March 30, 1945, the de- 
fendants issued Central Packing Co., Invoice 
No. 1832; 

(7) On or about March 30, 1945, the de- 
fendants issued Central Packing Co., Invoice 
No. 1831; contrary to the form of the statute 
in such case made and provided and against 
the peace and dignity of the United States of 
America. [198] 


Count 2 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their oaths 
aforesaid, do further charge and present: 


That on or about the 25th day of October, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
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Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Courtesy Market—Meuhl- 
berger, certain meat items, to wit: Grade A beef, 
Grade A veal, as shown on Invoice No. 6109 of the 
Southern California Meat Co., No. 2, for a price 
per pound which was, as the said defendants then 
and there well know, in excess of the maximum 
price for said meat items permitted under the said 
Emergency Price Control Act of 1942 and Maxi- 
mum Price Regulation No. 169 thereunder, which 
had been duly promulgated pursuant to the pro- 
visions of said Act, which maximum price per pound 
under the aforesaid Act and regulation then was: 
for Grade A beef, 21 cents a pound; for Grade A 
veal, 2134 cents a pound; contrary to the form of 
the statute in such case made and provided and 
against the peace and dignity of the United States 
of America. [199] 


Count 3 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 25th day of October, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Ine., Charles M. King, Hyman Stillman and 
Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
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to sell and did sell to William Meuhlberger certain 
meat items, to wit: Grade A beef as shown on In- 
voice No. 6034 of the Southern California Meat Co., 
No. 2 for a price per pound which was, as the 
said defendants then and there well knew, in ex- 
cess of the maximum price for said meat items per- 
mitted under the said Emergency Price Contvol 
Act of 1942 and Maximum Price Regulation No. 
169 thereunder, which had been duly promulgated 
pursuant to the provisions of said Act, which maxi- 
mum price per pound under the aforesaid Act and 
regulations then was: for Grade A beef, 21 cents a 
pound; contrary to the form of the statute in such 
case made and provided and against the peace and 
dignity of the United States of America. [200] 


Count 4 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 21st dav of March, 1945, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- ° 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Clover Meat Co., certain meat 
items, to wit: Grade A beef, Grade A veal and 
Grade B veal as shown on Invoice No. 1505 of the 
Central Packing Co., for a price per pound which 
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was, as the said defendants then and there well 
knew, in excess of the maximum price for said meat 
items permitted under the said Emergency Price 
Control Act of 1942 and Maximum Price Regula- 
tion No. 169 thereunder, which had been duly 
promulgated pursuant to the provisions of said Act, 
which maximum price per pound under the afore- 
said Act and regulations then was: for Grade A 
beef, 2034 cents a pound; contrary to the form of 
the statute in such case under and provided and 
against the peace and dignity of the United States 
of America. [201] 


Count 5 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 21st day of February, 1945, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Clover Meat Co., certain 
meat items, to wit: Grade A beef as shown on In- 
voice No. 607 of the Central Packing Co., for a 
price per pound which was, as the said defendants 
then and there well knew, in excess of the maxi- 
mum price for said meat items permitted under 
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the said Emergency Price Control Act of 1942 and 
Maximum Price Regulation No. 169 thereunder, 
which had been duly promulgated pursuant to the 
provisions of said Act, which maximum price per 
pound under the aforesaid Act and regulations 
then was: for Grade A beef, 2034 cents a pound; 
contrary to the form of the statute in such case made 
and provided and against the peace and dignity of 
the United States of America. [202] 


Count 6 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 

That on or about the 14th day of February, 1945, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Ine., Charles M. King, Hyman Stillman and 
Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agiee 
to sell and did sell to Clover Meat Co., certain meat 
items, to wit: Grade A beef, as shown on Invoice 
No. 389 of the Central Packing Co., for a price per 
pound which was, as the said defendants then and 
there well knew, in excess of the maximum price 
for said meat items permitted under the said 
Emergency Price Control Act of 1942 and Maxi- 
mum Price Regulation No. 169 thereunder, which 
had been duly promulgated pursuant to the pro- 
visions of said Act, which maximum price per pound 
under the aforesaid Act and regulations then was: 
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for Grade A beef, 2034 cents per pound; contrary 
to the form of the statute in such ease made and 
provided and against the peace and dignity of the 
United States of America. [203] 


Count 7 
(50 U.S.C, App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 28th day of November, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Club Market certain meat 
items, to wit: Grade A beef as shown on Invoice 
No. 6902 of the Southern California Meat Co., No. 
2 for a price per pound which was, as the said de- 
fendants then and there well knew, in excess of the 
maximum price for said meat items permitted 
under the said Emergeney Price Control Act of 
1942 and Maximum Price Regulation No. 169 there- 
under, which had been duly promulgated pursuant 
to the provisions of said Act, which maximum price 
per pound under the aforesaid Act and regulations 
then was: for Grade A beef, 21 cents a pound; 
contrary to the form of the statute in such case made 
and provided and against the peace and dignity of 
the United States of America. [204] 
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Count 8 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 28th day of November, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Ine., Charles M. King, Hyman Stillman and 
Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Club Market certain meat 
items, to wit: Grade A beef as shown on Invoice 
No. 6903 of the Southern California Meat Co., No. 
2 for a price per pound which was, as the said de- 
fendants then and there well knew, in excess of the 
maximum price for said meat items permitted 
under the said Emergency Price Control Act of 
1942 and Maximum Price Regulation No. 169 there- 
under, which had been duly promulgated pursuant 
to the provisions of said Act, which maximum 
price per pound under the aforesaid Act and regu- 
lations then was: for Grade A beef, 21 cents a 
pound; contrary to the form of the statute in such 
case made and provided and against the peace and 
dignity of the United States of America. [205] 
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Count 9 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 29th day of September, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Club Market certain meat 
items, to wit: Grade A beef as shown on Invoice 
No. 5427 of the Southern California Meat Co., No. 
2 for a price per pound which was, as the said de- 
fendants then and there well knew, in exeess of the 
maximum jprice for said meat items permitted 
under the said Emergency Price Control Act of 
1942 and Maximum Price Regulation No. 169 
thereunder, which had been duly promulgated pur- 
suant to the provisions of said Act, which maximum 
price per pound under the aforesaid Act and regu- 
lations then was: for Grade A beef, 21 cents a pound; 
contrary to the form of the statute in such ease 
made and provided and against the peace and 
dignity of the United States of America. [206] 
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Count 10 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 19th day of February, 1945, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Club Market certain meat 
items, to wit: Grade B beef, as shown on Invoice 
No. 479 of the Central Packing Company for a 
price per pound which was, as the said defendants 
then and there well knew, in excess of the maximum 
price for said meat items permitted under the said 
Emergency Price Control Act of 1942 and Maxi- 
mum Price Regulation No. 169 thereunder, which 
had been duly promulgated pursuant to the pro- 
visions of said Act, which maximum price per 
pound under the aforesaid Act and regulations 
then was: Grade B beef, 19 cents per pound; con- 
trary to the form of the statute in such case made 
and provided and against the peace and dignity 
of the United States of America. [207] 


166 Philip Himmelfarb, Sam Ormont 


Count 11 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 19th day of March, 1945, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Club Market certain meat 
items, to wit: Grade A beef as shown on Invoice 
No. 1368 of the Central Packing Company for a 
price per pound which was, as the said defendants 
then and there well knew, in excess of the maxi- 
mum price for said meat items permitted under the 
said Emergency Price Control Act of 1942 and Maxi- 
mum Price Regulation No. 169 thereunder, which 
had been duly promulgated pursuant to the pro- 
visions of said Act, which maximum price per 
pound under the aforesaid Act and regulations then 
was: for Grade A beef, 2034 cents per pound; con- 
trary to the form of the statute in such case made 
and provided and against the peace and dignity 
of the United States of America. [208] 
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Count 12 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 27th day of March, 1945, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal did wilfully and unlawfully make or 
cause to be made an entry false in a material re- 
spect upon Invoice 1666 of the aforesaid Central 
Packing Company showing a sale of Grade B beef 
at 1834 cents a pound, and the said entry was false 
at the time of making of said record, all of which 
facts were then and there well known to said de- 
fendants at the time of said entry, and said record 
was a document required to be kept under the pro- 
visions of the Emergency Price Control Act of 
1942 and Maximum Price Regulation 169 there- 
under, which had been duly promulgated pursuant 
to the provisions of said Act; contrary to the form 
of the statute in such case made and provided and 
against the peace and dignity of the Unitd States 
of America. [209] 
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Count 13 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 26th day of February, 1945, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal did wilfully and unlawfully make or 
eause to be made an entry false in a material re- 
spect upon Invoice 718 of the aforesaid Central 
Packing Company showing a sale of Grade A beef 
at 2034 cents a pound, and the said entry was false 
at the time of making of said record, all of which 
facts were then and there well known to said de- 
fendants at the time of said entry, and said record 
was a document required to be kept under the pro- 
visions of the Emergency Price Control Act of 1942 
and Maximum Price Regulation 169 thereunder, 
which had been duly promulgated pursuant to the 
provisions of said Act; contrary to the form of the 
statute in such case made and provided and against 
the peace and dignity of the United States of 
America. [210] 


Count 14 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 29th day of January, 1945, 
in the City of Los Angeles, County of Los Angeles, 
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State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal did wilfully and unlawfully make or 
cause to be made an entry false in a material re- 
spect upon Invoice 8377 of the aforesaid Central 
Packing Company showing a sale of Grade A beef 
at 21 cents a pound and the said entry was false at 
the time of making of said record, all of which facts 
were then and there well known to said defendants 
at the time of said entry, and said record was a docu- 
ment required to be kept under the provisions of the 
Emergency Price Control Act of 1942 and Maximum 
Price Regulation 169 thereunder, which had been 
duly promulgated pursuant to the provisions of said 
Act; contrary to the form of the statute in such case 
made and provided and against the peace and dignity 
of the United States of America. [211] 


@ount 15 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 13th day of October, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal did wilfully and unlawfully make or 
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cause to be made an entry false in a material respect 
upon Invoice 5736 of the aforesaid Southern Cali- 
fornia Meat Company No. 2 showing a sale of Grade 
A beef at 21 cents a pound, and the said entry was 
false at the time of making of said record, all of 
which facts were then and there well known.to said 
defendants at the time of said entry; and said record 
was a document required to be kept under the pro- 
visions of the Emergency Price Control Act of 1942 
and Maximum Price Regulation 169 thereunder, 
which had been duly promulgated pursuant to the 
provisions of said Act; contrary to the form of the 
statute in such case made and provided and against 
the peace and dignity of the United States of 
America. [212] 


Count 16 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 

That on or about the dth day of July, 1944, in the 
City of Los Angeles, County of Los Angeles, State 
of California, in the district and division aforesaid, 
and within the jurisdiction of this Court, the said 
defendants Southern California Meat Company, 
Ine., Charles M. King, Hyman Stillman and Lou A. 
Segal doing business as aforesaid, wilfully and un- 
lawfully did offer, solicit, attempt and agree to sell 
and did sell to H. N. Sample certain slaughtering 
services, to wit, slaughtering of 13 head of beef, as 
shown on Invoice No. 14967 of the Southern Califor- 
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nia Meat Co., Inc., for a price per head which was, 
as the said defendants then and there well knew, in 
excess of the maximum price for said slaughtering 
permitted under the said Emergency Price Control 
Act of 1942 and Maximum Price Regulation No. 165, 
thereunder, which had been duly promulgated pur- 
suant to the provisions of said Act, which maximum 
price per head under the aforesaid Act and regula- 
tion then was: One dollar ($1.00); contrary to the 
form of the statute in such case made and provided 
and against the peace and dignity of the United 
States of America. [213] 


Count 17 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 15th day of August, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division afore- 
said, and within the jurisdiction of this Court, the 
said defendants Southern California Meat Company, 
Inc., Charles M. King, Hyman Stillman and Lou A. 
Segal doing business as aforesaid wilfully and un- 
lawfully did offer, solicit, attempt and agree to sell 
and did sell to H. N. Sample certain slanghtering 
services, to wit, slaughtering of 39 head of' beef, as 
shown on Invoice No. 15456 of the Southern Cali- 
fornia Meat Co., Inc., for a price per head which was, 
as the said Pecidents then and there well knew, in 
excess of the maximum price for said slaughtering 
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permitted under the said Emergency Price Control 
Act of 1942 and Maximum Price Regulation No. 165, 
thereunder, which had been duly promulgated pur- 
suant to the provisions of said Act, which maximum 
price per head under the aforesaid Act and regula- 
tion then was: One dollar ($1.00); contrary to the 
form of the statute in such case made and provided 
and against the peace and dignity of the United 
States of America. [214] 


Count 18 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 5th day of July, 1944, in the 
City of Los Angeles, County of Los Angeles, State of 
California, in the district and division aforesaid, and 
within the jurisdiction of this Court, the said defend- 
ants Southern California Meat Company, Inc., 
Charles M. King, Hyman Stillman and Lou A. Segal 
doing business as aforesaid wilfully and unlawfully 
did offer, solicit, attempt and agree to sell and did 
sell to Model Meat Co., certain slaughtering services, 
to wit, slaughtering of 28 head of beef, as shown on 
Invoice No. 14965 of the Southern California Meat 
Co., Inc., for a price per head which was, as the said 
defendants then and there well knew in excess of the 
maximum price for said slaughtering permitted 
under the said Emergency Price Control Act of 1942 
and Maximum Price Regulation No. 165, thereunder, 
which had been duly promulgated pursuant to the 
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provisions of said Act, which maximum price per 
head under the aforesaid Act and regulation then 
was: One dollar ($1.00) ; contrary to the form of the 
statute in such case made and provided and against 
the peace and dignity of the United States of 
America. [215] 


Count 19 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 21st day of July, 1944, in 
the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division afore- 
said, and within the jurisdiction of this court, 
the said defendants Southern California Meat Com- 
pany, Ine., Charles M. King, Hyman Stillman and 
Lou A. Segal doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Salter Meat Co., certain 
slaughtering services, to wit, slaughtering of 37 head 
of beef, as shown on Invoice No. 15168 of the South- 
ern California Meat Co., Inec., for a price per head 
which was, as the said defendants then and there 
well knew, in excess of the maximum price for said 
slaughtering permitted under the said Emergency 
Price Control Act of 1942 and Maximum Price Reg- 
wation No. 165, thereunder, which had been duly 
promulgated pursuant to the provisions of said Act, 
which maximum price per head under the aforesaid 
Act and regulation then was: One dollar ($1.00) ; 
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contrary to the form of the statute in such case made 
and provided and against the peace and dignity of 
the United States of America. [216] 


Count 20 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 24th day of July, 1944, in the 
City of Los Angeles, County of Los Angeles, State of 
California, in the district and division aforesaid, 
and within the jurisdiction of this Court, the said de- 
fendants Southern California Meat Company, Inc., 
Charles M. King, Hyman Stillman and Lou A. Segal 
doing business as aforesaid wilfully and unlawfully 
did offer, solicit, attempt and agree to sell and did 
sell to Salter Meat Co. certain slaughtering services, 
to wit, slaughtering of 31 head of beef, as shown on 
Invoice No. 15188 of the Southern California Meat 
Co., Inc., for a price per head which was, as the said 
defendants then and there well knew, in excess of 
the maximum price for said slaughtering permitted 
under the said Emergency Price Control Act of 1942 
and Maximum Price Regulation No. 165, thereunder, 
which had been duly promulgated pursuant to the 
provisions of said Act, which maximum price per 
head under the aforesaid Act and regulation then 
was: One dollar ($1.00) ; contrary to the form of the 
statute in such ease made and provided and against 
the peace and dignity of the United States of 
America. [217] 
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Count 21 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 16th day of August, 1944, in 
the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree to 
sell and did sell to Salter Meat Co., certain slaughter- 
ing services, to wit, slaughtering of 26 head of beef, 
as shown on Invoice No. 15472 of the Southern Cali- 
fornia Meat Co., Inc., for a price per head which 
was, as the said defendants then and there well knew, 
in excess of the maximum price for said slanghtering 
permitted under the said Emergency Price Control 
Act of 1942 and Maximum Price Regulation No. 165, 
thereunder, which had been duly promulgated pur- 
suant to the provisions of said Act, which maximum 
price per head under the aforesaid Act and regula- 
tion then was: One Dollar ($1.00) ; contrary to the 
form of the statute in such case made and pro- 
vided and against the peace and dignity of the 
United States of America. [218] | 
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Count 22 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 25th day of August, 1944, in 
the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division afore- 
said, and within the jurisdiction of this Court, the 
said defendants Southern California Meat Company, 
Ine., Charles M. King, Hyman Stillman and Lou A 
Segal doing business as aforesaid wilfully and un- 
lawfully did offer, solicit, attempt and agree to sell 
and did sell to H. N. Sample certain slaughtering 
services, to wit, slanghtering of 49 head of beef, as 
shown on Invoice No. 15565 of the Southern Cali- 
fornia Meat Co., Inc., for a price per head which was, 
as the said defendants then and there well knew, in 
excess of the maximum price for said slaughtering 
permitted under the said Emergency Price Control 
Act of 1942 and Maximum Price Regulation No. 165, 
thereunder, which had been duly promulgated pur- 
suant to the provisions of said Act, which maximum 
price per head under the aforesaid Act and regula- 
tion then was: One Dollar ($1.00); contrary to the 
form of the statute in such case made and provided 
and against the peace and dignity of the United 
States of America. [219] 
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Count 23 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 16th day of August, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division afore- 
said, and within the jurisdiction of this Court, the 
said defendants Southern California Meat Company, 
Ine., Charles M. King, Hyman Stillman and Lou A. 
Segal doing business as aforesaid wilfully and unlaw- 
fully did offer, solicit, attempt and agree to sell and 
did sell to Model Meat Co., certain slaughtering 
services, to wit, slaughtering of 24 head of beef, as 
shown on Invoice No. 15471 of the Southern Cali- 
fornia Meat Co., Inc., for a price per head whieh was, 
as the said defendants then and there well knew, in 
excess of the maximum price for said slaughtering 
permitted under the said Emergency Price Control 
Act of 1942 and Maximum Price Regulation No. 165, 
thereunder, which had been duly promulgated pursu- 
ant to the provisions of said Aet, which maximum 
price per head under the aforesaid Act and regulation 
then was: One dollar ($1.00) ; contrary to the form of 
the statute in such case made and provided and 


against the peace and dignity of the United States of 
America. [220] 
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Count 24 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 25th day of August, 1944, in 
the City of Los Angeles, County of Los Angeles, State 
of California, in the district and division aforesaid, 
and within the jurisdiction of this Court, the said de- 
fendants Southern California Meat Company, Inc., 
Charles M. King, Hyman Stillman and Lou A. Segal 
doing business as aforesaid wilfully and unlawfully 
did offer, solicit, attempt and agree to sell and did 
sell to Model Meat Co., certain slaughtering services, 
to wit, slaughtering of 33 head of beef, as shown on 
Invoice No. 15564 of the Southern California Meat 
Co., Inc., for a price per head which was, as the said 
defendants then and there well knew, in excess of the 
maximum price for said slaughtering permitted 
under the said Emergency Price Control Act of 1942 
and Maximum Price Regulation No. 165, thereunder, 
which had been duly promulgated pursuant to the 
provisions of said Act, which maximum price per 
head under the aforesaid Act and regulation then 
was: One dollar ($1.00) ; contrary to the form of the 
statute in such case made and provided and against 
the peace and dignity of the United States of 
America. [221] 
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Count 25 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the Sth day of July, 1944, in the 
City of Los Angeles, County of Los Angeles, State of 
California, in the district and division aforesaid, 
and within the jurisdiction of this Court, the said de- 
fendants Southern California Meat Company, Inc., 
Charles M. King, Hyman Stillman and Lou A. Segal 
doing business as aforesaid wilfully and unlawfully 
did offer, solicit, attempt and agree to sell and did 
sell to Salter Meat Co., certain slaughtering services, 
to wit, slaughtering of 21 head of beef, as shown on 
Invoice No. 14966 of the Southern California Meat 
Co., Ine., for a price per head which was, as the said 
defendants then and there well knew, in excess of 
the maximum price for said slaughtering permitted 
under the said Emergency Price Control Act of 1942 
and Maximum Price Regulation No. 165, thereunder, 
which had been duly promulgated pursuant to the 
provisions of said Act, which maximum price per 
head under the aforesaid Act and regulation then 
was: One dollar ($1.00) ; contrary to the form of the 
statute in such case made and provided and against 
the peace and dignity of the United States of 
America, [222] 
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Count 26 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 28th day of February, 1945, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division afore- 
said, and within the jurisdiction of this Court, the 
said defendants Southern California Meat Company, 
Inc., Charles M. King, Hyman Stillman and Lou A. 
Segal, doing business as aforesaid wilfully and un- 
lawfully did offer, solicit, attempt and agree to sell 
and did sell to Dana & Roberts certain meat items, to 
wit: Grade A beef as shown on Invoice No. 821 of the 
Central Packing Co., for a price per pound which 
was, as the defendants then and there well knew, in 
excess of the maximum price for said meat items per- 
mitted under the said Emergency Price Control Act 
of 1942 and Maximum Price Regulation No. 169 
thereunder, which had been duly promulgated pur- 
suant to the provisions of said Act, which maximum 
price per pound under the aforesaid Act and regula- 
tions then was $20.75; contrary to the form of the 
statute in such case made and provided and against 
the peace and dignity of the United States of 
America. [223] 
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Count 27 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 15th day of March, 1945, in 
the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division afore- 
said, and within the jurisdiction of this Court, the 
said defendants Southern California Meat Company, 
Ine., Charles M. King, Hyman Stillman and Lou A. 
Segal did wilfully and unlawfully make or cause to 
be made an entry false in a material respect upon 
eash received journal of the aforesaid Central 
Packing Company showing payment of only $6931.22 
by Vernon Hotel & Restaurant Supply Co., on ae- 
count of meat purchases by the latter, and the said 
entry was false at the time of making of said record, 
all of which facts were then and there well known 
to said defendants at the time of said entry, and 
said record was a document required to be kept under 
the provisions of the Emergency Price Control Act 
of 1942 and Maximum Price Regulation 148, 169, 239 
thereunder, which had been duly promulgated pur- 
suant to the provisions of said Act; contrary to the 
form of the statute in such case made and provided 
and against the peace and dignity of the United 
States of America. [224] 
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Count 28 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 2nd day of March, 1945, in the 
City of Los Angeles, County of Los Angeles, State of 
California, in the district and division aforesaid, and 
within the jurisdiction of this Court, the said de- 
fendants Southern California Meat Company, Inc., 
Charles M. King, Hyman Stillman and Lou A. Segal 
did wilfully and unlawfully make or cause to be made 
an entry false in a material respect upon Invoice 952 
of the aforesaid Central Packing Company, showing 
a sale of Grade A beef at 19 cents a pound; and the 
said entry was false at the time of making of said 
record, all of which facts were then and there well 
known to said defendants at the time of said entry, 
and said record was a document required to be kept 
under the provisions of the Emergency Price Control 
Act of 1942 and Maximum Price Regulation 169 
thereunder, which had been duly promulgated pur- 
suant to the provisions of said Act; contrary to the 
form of the statute in such case made and provided 
and against the peace and dignity of the United 
States of America. [225] 
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Count 29 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present : 


That on or about the 15th day of March, 1945, in 
the City of Los Angeles, County of Los Angeles, State 
of California, in the district and division aforesaid, 
and within the jurisdiction of this Court, the said de- 
fendants Southern California Meat Company, Ince., 
Charles M. King, Hyman Stillman and Lou A. Segal 
did wilfully and unlawfully make or cause to be 
made an entry false in a material respect upon eash 
received journal of the aforesaid Central Packing 
Company showing a loan to said Company of 
$2294.01 by defendant, Lou Segal, and the said entry 
was false at the time of making of said record, all of 
which facts were then and there well known to said 
defendants at the time of said entry, and said record 
was a document required to be kept under the pro- 
visions of the Emergency Price Contro] Act of 1942 
and Maximum Price Regulation 148, 169, 239 there- 
under, which had been duly promulgated pursuant 
to the provisions of said Act; contrary to the form of 
the statute in sueh case made and provided and 


against the peace and dignity of the United States 
of America. [226] 
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Count 30 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 16th day of March, 1945, in 
the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division afore- 
said, and within the jurisdiction of this Court, the 
said defendants Southern California Meat Company, 
Ine., Charles M. King, Hyman Stillman and Lou A. 
Segal did wilfully and unlawfully make or cause to 
be made an entry false in a material respect upon 
eash received journal of the aforesaid Central 
Packing Company showing a payment of only 
$2918.55 by Vernon Hotel & Restaurant Supply Co., 
on account of meat purchases by the latter, and the 
said entry was false at the time of making of said 
record, all of which facts were then and there well 
known to said defendants at the time of said entry, 
and said record was a document required to be kept 
under the provisions of the Emergency Price Control 
Act of 1942 and Maximum Price Regulation 148, 169, 
239 thereunder, which had been duly promulgated 
pursuant to the provisions of said Act: contrary to 
the form of the statute in such case made and pro- 
vided and against the peace and dignity of the United 
States of America. [227] 
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Count 31 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 16th day of March, 1945, in the 
City of Los Angeles, County of Los Angeles, State 
of California, in the district and division aforesaid, 
and within the jurisdiction of this Court, the said de- 
fendants Southern California Meat Company, Ine., 
Charles M. King, Hyman Stillman and Lou A. Segal 
did wilfully and unlawfully make or cause to be made 
an entry false in a material respect upon cash re- 
ceived journal of the aforesaid Central Packing Com- 
pany showing a loan by defendant Hyman Stillman 
of $2235.50 to said company, and the said entry was 
false at the time of making of said reeord, all of . 
which facts were then and there well known to said 
defendants at the time of said entry, and said record 
was a document required to be kept under the pro- 
visions of the Emergency Price Control Act of 1942 
and Maximum Price Regulation 148, 169, 239 there- 
under, which had been duly promulgated pursuant 
to the provisions of said Act; contrary to the form 
of the statute in such case made and provided and 
against the peace and dignity of the United States of 
America. [228] 
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Count 32 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 

That on or about the 3lst day of March, 1945, in 
the City of Los Angeles, County of Los Angeles, State 
of California, in the district and division aforesaid, 
and within the jurisdiction of this Court, the said 
defendants Southern California Meat Company, 
Inc., Charles M. King, Hyman Stillman and Lou A. 
Segal did wilfully and unlawfully make or cause to 
be made an entry false in a material respect upon the 
general ledger of the aforesaid Central Packing Com- 
pany showing total receipts of $1,236,119.64, and the 
said entry was false at the time of making of said 
record, all of which facts were then and there well 
known to said defendants at the time of said entry, 
and said record was a document required to be kept 
under the provisions of the Emergency Price Con- 
trol Act of 1942 and Maximum Price Regulation 148, 
169, 239 thereunder, which had heen duly promul- 
gated pursuant to the provisions of said Act; con- 
trary to the form of the statute in such case made 
and provided and against the peace and dignity 
of the United States of America. [229] 
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Count 33 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 18th day of May, 1945, in the 
City of Los Angeles, County of Los Angeles, State of 
California, in the district and division aforesaid, and 
within the jurisdiction of this Court, the said de- 
fendants Southern California Meat Company, Ince., 
Charles M. King, Hyman Stillman and Lou A. Segal 
did wilfully and unlawfully make or cause to be made 
an entry false in a material respect upon cash re- 
ceived journal of the aforesaid Southern California 
Meat Co., Inc., showing receipt on May 18, 1945, of 
$1,420.00 from H. N. Sample, and the said entry was 
false at the time of making of said record, all of 
which facts were then and there well known to said 
defendants at the time of said entry, and said record 
was a document required to be kept under the pro- 
visions of the Emergency Price Control Act of 1942 
and Maximum Price Regulation 148, 165, 169, 239 
thereunder, which had been duly promulgated pur- 
suant to the provisions of said Act; contrary to the 
form of the statute in such case made and provided 
and against the peace and dignity of the United 
States of America. [230] 
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Count 34 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 18th day of May, 1945, in 
the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal did wilfully and unlawfully make or 
cause to be made an entry false in a material re- 
spect upon cash received journal of the aforesaid 
Southern California Meat Co., Inc., showing re- 
ceipt on May 18, 1945, of $3,468.42 from Salter 
Meat Co. and the said entry was false at the time 
of making of said record, all of which facts were 
then and there well known to said defendants at 
the time of said entry, and said record was a docu- 
ment required to be kept under the provisions of 
the Emergency Price Control Act of 1942 and 
Maximum Price Regulation 148, 165, 169, 239 there- 
under, which had been duly promulgated pursuant 
to the provisions of said Act; contrary to the form 
of the statute in such case made and provided and 
against the peace and dignity of the United States 
of America. [231] 
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Count 25 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 138th day of October, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal did wilfully and unlawfully make or 
cause to be made an entry false in a material re- 
spect upon check register of the aforesaid Southern 
California Meat Co., No. 2, showing the issuance 
of a check by said company to B. Turner on Octo- 
ber 13, 1944, in payment of a loan, and the said 
entry was false at the time of making of said rec- 
ord, all of which facts were then and there well 
known to said defendants at the time of said entry, 
and said record was a document required to be kept 
under the provisions of the Emergency Price Con- 
trol Act of 1942 and Maximum Price Regulation 
148, 165, 169, 239 thereunder, which had been duly 
promulgated pursuant to the provisions of said 
Act; contrary to the form of the statute in such 
ease made and provided and against the peace and 
dignity of the United States of America. [232] 
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Count 36 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 

That on or about the 10th day of April, 1945, in 
the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal did wilfully and unlawfully make or 
eause to be made an entry false in a materia] re- 
spect upon the general ledger of the aforesaid Cen- 
~ tral Packing Company showing eash sales of $131,- 
666.73 and the said entry was false at the time of 
making of said record, all of which facts were then 
and there well known to said defendants at the 
time of said entry, and said record was a document 
required to be kept under the provisions of the 
Emergency Price Control Act of 1942 and Maxi- 
mum Price Regulations 169, 239 thereunder which 
had been duly promulgated pursuant to the pro- 
visions of said Act; contrary to the form of the 
statute in such case made and provided and against 
the peace and dignity of the United States of 
America. [233] 
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Count 37 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 24th day of September, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Ine., Charles M. King, Hyman Stillman and 
Lou A. Segal did wilfully and unlawfully make or 
eause to be made an entry false in a material respect 
upon invoice 5110 of the aforesaid Southern Cali- 
fornia Meat Co. No. 2 showing a total sum charged | 
of $174.23 and the said entry was false at the time 
of making of said record, all of which facts were 
then and there well known to said defendants at the 
time of said entry, and said record was a document 
required to be kept under the provisions of the 
Emergeney Price Control Act of 1942 and Maxi- 
mum Price Regulation 169 thereunder, which had 
been duly promulgated pursuant to the provisions 
of said Act; contrary to the form of the statute in 
such ease made and provided and against the peace 
and dignity of the United States of America. [234] 


Count 38 
(50 U.S.C. App. 901 et seq.) 
And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 
That on or about the 6th day of October, 1944, 
in the City of Los Angeles, County of Los Angeles, 
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State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal did wilfully and unlawfully make or 
cause to be made an entry false in a material re- 
spect upon a statement of the aforesaid Southern 
California Meat Co. No. 2 showing total charges of 
$356.60 and the said entry was false at the time of 
making of said record, all of which facts were then 
and there well known to said defendants at the time 
of said entry, and said record was a document ‘re- 
quired to be kept under the provisions of the Emer- 
gency Price Control Act of 1942 and Maximum 
Price Regulation 169, 239 thereunder, which had 
been duly promulgated pursuant to the provisions 
of said Act; contrary to the form of the statute in 
such case made and provided and against the peace 
and dignity of the United States of America [235] 


Count 39 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 22nd day of September, 
1944, in the City of Los Angeles, County of Los An- 
geles, State of California, in the district and divi- 
sion aforesaid, and within the jurisdiction of this 
Court, the said defendants Southern California 
Meat Company, Ine., Charles M. King, Hyman 
Stillman and Lou A. Segal did wilfully and unlaw- 
fullv make or cause to be made an entry false in a 
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material respect upon a statement of the aforesaid 
Southern California Meat Co. No. 2 showing total 
charges of $1,129.86 and the said entry was false at 
the time of making of said record, all of which facts 
were than and there well known to said defendants 
at the time of said entry, and said record was a 
document required to be kept under the provisions 
of the Emergency Price Control Act of 1942 and 
Maximum Price Regulation 169, 239 thereunder, 
which had been duly promulgated pursuant to the 
provisions of said Act; contrary to the form of the 
statute in such case made and provided and against 
the peace and dignity of the United States of 
America. [236] 


Count 40 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 12th day of December, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal did wilfully and unlawfully make or 
cause to be made an entry false in a material respect 
upon invoice 7251 of the aforesaid Southern Cali- 
fornia Meat Co. No. 2 showing a sale of 1 Grade A 
beef for the sum of $91.30 and the said entry was 
false at the time of making of said record, all of 
which facts were then and there well known to said 
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defendants at the time of said entry, and said record 
was a document required to be kept under the pro- 
visions of the Emergency Price Control Act of 1942 
and Maximum Price Regulation 169 thereunder, 
which had been duly promulgated pursuant to the 
provisions of said Act; contrary to the form of the 
statute in such case made and provided and against 
the peace and dignity of the United States of Amer- 
ica. [237] 
Count 41 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 17th day of January, 1945, 
in the City of Los Angeles, County of Los Angeles, 
State of Cahfornia, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal did wilfully and unlawfully make or 
eause to be made an entry false in a material respect 
upon invoice 81385 of the aforesaid Southern Cali- 
fornia Meat Co. No. 2 showing a sale of two grade 
A veal for the sum of $116.53 and the said entry 
was false at the time of making of said record, all 
of which facts were then and there well known to 
said defendants at the time of said entry, and said 
record was a document required to be kept under 
the provisions of the Emergency Price Control Act 
of 1942 and Maximum Price Regulation 169 there- 
under, which had been duly promulgated pursuant 
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to the provisions of said Act; contrary to the form 
of the statute in such case made and provided and 
against the peace and dignity of the United States 
of America. [238] 


Count 42 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 18th day of December, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal did wilfully and unlawfully make or 
cause to be made an entry false in a material respect 
upon invoice 7413 of the aforesaid Southern Cali- 
fornia Meat Co. No. 2 showing a sale of 1 grade A 
beef for the sum of $154.38 and the said entry was 
false at the time of making of said record, all of 
which facts were then and there well known to, said 
defendants at the time of said entry, and said record 
was a document required to be kept under the pro- 
visions of the Emergency Price Control Act of 1942 
and Maximum Price Regulation 169 ther eunder, 
which had been duly promulgated pursuant to the 
provisions of said Act; contrary to the form of the 
statute in such case made and provided and against 
the peace and dignity of the United States of Amer- 
ica. [239] 
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Count 43 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 20th day of December, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal did wilfully and unlawfully make or 
cause to be made an entry false in a material respect 
upon invoice 7456 of the aforesaid Southern Cali- 
fornia Meat Co. No. 2 showing a sale of 2 grade A 
veal for the sum of $100.23 and the said entry was 
false at the time of making of said record, all of 
which facts were then and there well known to said 
defendants at the time of said entry, and said record 
was a document required to be kept under the pro- 
visions of the Emergency Price Control Act of 1942 
and Maximum Price Regulation 169 thereunder, 
which had been duly promulgated pursuant to the 
provisions of said Act; contrary to the form of the 
statute in such case made and provided and against 
the peace and dignity of the United States of Amer- 
ica. [240] 
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Count 44 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 28th day of December, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal did wilfully and unlawfully make or 
cause to be made an entry false in a material respect 
upon invoice 7579 of the aforesaid Southern Cali- 
fornia Meat Co. No. 2 showing a sale of 5 grade B 
veal, for the sum of $226.98 and the said entry was 
false at the time of making of said record, all of 
which facts were then and there well known to said 
defendants at the time of said entrv, and said record 
was a document required to be kept under the pro- 
visions of the Emergency Price Control Act of 1942 
and Maximum Price Regulation 169 thereunder, 
which had been duly promulgated pursuant to the 
provisions of said Act; contrary to the form of the 
statute in such case made and provided and against 
the peace and dignity of the United States of Amer- 
ica. [241] 
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Count 45 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 

That on or about the 13th day of March, 1945, in 
the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Dana & Roberts certain meat 
items, to wit: Grade A beef as shown on Invoice No. 
1201 of the Central Packing Company for a price 
per pound which was, as the said defendants then 
and there well knew, in excess of the maximum 
price for said meat items permitted under the said 
Kmergency Price Control Act of 1942 and Maxi- 
mum Price Regulation No. 169 thereunder, which 
had been duly promulgated pursuant to the provi- 
sions of said Act, which maximum price per pound 
under the aforesaid Act and regulations then was: 
$20.75 per hundred pounds; contrary to the form of 
the statute in such case made and provided and 
against the peace and dignity of the United States 
of America. [242] 
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Count 46 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 20th day of February, 1945, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Dana & Roberts certain meat 
items, to wit: Grade A beef as shown on Invoice 
No. 573 of the Central Packing Company for a 
price per pound which was, as the said defendants 
then and there well knew, in excess of the maximum 
price for said meat items permitted under the said 
Emergency Price Control Act of 1942 and Maxi- 
mum Price Regulation No. 169 thereunder, which 
had been duly promulgated pursuant to the pro- 
visions of said Act, which maximum price per 
pound under the aforesaid Act and regulations then 
was: $20.75 per hundred pounds; contrary to the 
form of the statute in such cases made and provided 
and against the peace and dignity of the United 
States of America. [243] | 
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Count 47 
(50 U.S.C. App. 901 et seq.) 


And the Grand Jurors aforesaid, upon their 
oaths aforesaid, do further charge and present: 


That on or about the 31st day of August, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Dana & Roberts certain meat 
items, to wit: Grade A veal, Grade B veal as shown 
on Invoice No. 18263 of the Southern California 
Meat Co. No. 2 for a price per pound which was, as 
the said defendants then and there well knew, in 
excess of the maximum price for said meat items 
permitted under the said Emergency Price Control 
Act of 1942 and Maximum Price Regulation No. 169 
thereunder, which had been duly promulgated pur- 
suant to the provisions of said Act, which maximum 
price per pound under the aforesaid Act and regu- 
lations then was: $21.50 per hundred pounds for 
Grade A veal; $19.50 per hundred pounds for Grade 
B veal; contrary to the form of the statute in such 
case made and provided and against the peace and 
dignity of the United States of America. [244] 
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Count 48 
(50 U.S.C. App. 901 et seq.) 

And the Grand Jurors aforesaid, wpon their 
oaths aforesaid, do further charge and present: 

That on or about the 27th day of September, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiciton of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Dana & Roberts certain meat 
items, to wit: 3 veal, grade A as shown on Invoice 
No. 5387 of the Southern California Meat Co. No. 
2 for a price per pound which was, as the said 
defendants then and there well knew, in excess of 
the maximum price for said meat items permitted 
under the said Emergency Price Control Act of 
1942 and Maximum Price Regulation No. 169 there- 
under, which had been duly promulgated pursuant 
to the provisions of said Act, which maximum price 
per pound under the aforesaid Act and regulations 
then was: $21.50 per hundred pounds; contrary to 
the form of the statute in such case made and pro- 
vided and against the peace and dignity of the 
United States of America. [245] 


Count 49 
(50 U.S.C. App. 901 et seq.) 
And the Grand Jurors aforesaid, upon their oaths 
aforesaid, do further charge and present: 
That on or about the 31st day of October, 1944, in 
the City of Los Angeles, County of Los Angeles, 
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State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A. Segal, doing business as aforesaid wilfully 
and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Dana & Roberts certain meat 
items, to-wit: 3 veal, grade A, as shown on Invoice 
No. 6238 of the Southern California Meat Co., No. 2 
for a price per pound which was, as the said defend- 
ants then and there well knew, in excess of the 
maximum price for said meat items permitted under 
the Said Emergency Price Control Act of 1942 and 
Maximum Price Regulation No. 169 thereunder, 
which had been duly promulgated pursuant to the 
provisions of said Act, which maximum price per 
pound under the aforesaid Act and regulations then 
was: $21.50 per hundred pounds; contrary to the 
form of the statute in such case made and provided 
and against the peace and dignity of the United 
States of America. [246] 


Count 50 
(50 U.S.C. App. 901 et seq.) 

And the Grand Jurors aforesaid, upon their oaths 
aforesaid, do further charge and present: 

That on or about the 6th day of December, 1944, 
in the City of Los Angeles, County of Los Angeles, 
State of California, in the district and division 
aforesaid, and within the jurisdiction of this Court, 
the said defendants Southern California Meat Com- 
pany, Inc., Charles M. King, Hyman Stillman and 
Lou A Segal, doing business as aforesaid wilfully 
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and unlawfully did offer, solicit, attempt and agree 
to sell and did sell to Dana & Roberts certain meat 
items, to-wit: 3 veal, Grade B as shown on Invoice 
No. 7073 of the Southern California Meat Co., No. 
2 for a price per pound which was, as the said de- 
fendants then and there well knew, in excess of the 
maximum price for said meat items permitted 
under the said Emergency Price Control Act of 
1942 and Maximum Price Regulation No. 169 there- 
under, which had been duly promulgated pursuant 
to the provisions of said Act, which maximum price 
per pound under the aforesaid Act and regulations 
then was: $19.50 per hundred pounds; contrary to 
the form of the statute in such case made and pro- 
vided and against the peace and dignity of the 
United States of America. 
CHARLES H. CARR, 
United States Attorney. 
A true bill, 
/s/ JOHN D. BOYLE, 
Horeman. 
Bail, $10,000 each individual defendant. 
[Endorsed]: Filed March 11, 1946 [248] 


At a stated term, to-wit: The February Term. 
A. D. 1946, of the District Court of the United 
States of America, within and for the Central Divi- 
sion of the Southern District of California, held at 
the Court Room thereof, in the City of Los Angeles 
on Tuesday, the 25th day of June in the year of our 
Lord one thousand nine hundred and forty-six. 
Present: The Honorable J. F. T. O’Connor, 

District Judge. 
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[Title of Cause. ] 
MINUTE ORDER, JUNE 25, 1946 


This cause coming on ex parte; Norman Neukom, 
Esq., Assistant U. S. Attorney, appearing for the 
Government; Wm. Strong, Esq., Special Attorney, 
War Frauds Unit, being present; and the defend- 
ant Chas. M. King being present with his attorney, 
James A. McLaughlin, Esq.; Samuel Goldstein, 
Court Reporter, being present and reporting the 
proceedings: 

Attorney Neukom informs the Court that the 
defendant Chas. M. King, and Charles M. King as 
president of the defendant Southern California 
Meat Co., desires to change his plea of not guilty 
to counts 16 to 20 as to defendant King individ- 
ually, and counts 16 to 25, inclusive, and count 33 
as to defendant Southern California Meat Co., 
whereupon, on motion of defendant Charles M. 
King, individually, and Charles M. King as presi- 
dent of Southern California Meat Co., the said 
defendant is allowed to change his plea from not 
guilty to counts to guilty, and upon being required 
to plead defendant Charles M. King individually 
enters his plea of guilty to counts 16 to 20, inclusive 
and defendant King as president of Southern Cali- 
fornia Meat Co. enters plea of said defendant com- 
pany of guilty to counts 16 to 25, inclusive, and 
count 33 of the indictment herein; whereupon, on 
motion of Attorney McLaughlin, it is ordered that 
at the conclusion of the trial of the other defend- 


us. United States of America 205 


ants herein the case of the defendant King be re- 
ferred to the Probation Officer for investigation 
and report and that the presence of the defendant 
King be waived at the trial of the other defend- 
ants, scheduled to go to trial June 26, 1946. [249] 


In the District Court of the United States in and 
for the Southern District of California, 
Central Division. 


No. 19138 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 


SAM ORMONT and 
PHILLIP HIMMELFARB, 
Defendants. 


NOTICE OF APPEAL TO CIRCUIT 
COURTS OF APPEALS 


Name and address of appellant—Phillip Himmel- 
farb, 565 West Cole, Downey, California; 

Name and address of Appellant’s attorney— 
William Katz, 415 Chester Williams Building, 215 
West Fifth Street, Los Angeles 13, California; 

Offense—Alleged violation of Section 145 (b) 
Internal Revenue Code, 26 U.S.C. 145 (b)—(at- 
tempt to evade income taxes) ; 
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Judgment and sentence—Upon verdict of the 
jury that the defendant Phillip Himmelfarb was 
guilty of the offense alleged in Count IL of the 
.indictment, said defendant was, on the 16th day of 
June, 1947, sentenced to imprisonment for one year 
and one day in an institution of the penitentiary 
type to be selected by the Attorney General. 


An order was made on the 16th day of June, 1947, 
denying [250] the motion of defendant Phillip Him- 
melfarb for judgment notwithstanding the verdict, 
and motion made in the alternative for a new trial. 


That defendant Phillip Himmelfarb is presently on 
bail under motion for stay of execution. 


I, the above-named appellant, hereby appeal to 
the United States Cirenit Court of Appeals for the 
Ninth Circuit from the above-stated judgment, sen- 
tence and order. 


Dated, at Los Angeles, California, this 18th day 
of June, 1947. 
/s/ WILLIAM KATZ, 
Attorney for Appellant. 


Received copy of the within this 19th day of June, 
1947. 
/s/ JAMES M. CARTER, 
United States Attorney. 


/s/ WM. STRONG, 
Asst. United States Attorney. 


[Endorsed]: Filed June 19, 1947. [252] 
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NOTICE OF APPEAL TO 
CIRCUIT COURT OF APPEALS 


Name and address of appellant—Sam Ormont, 
407 North Cornwell Street, Los Angeles 33, Cali- 
fornia; 

Names and addresses of Appellant’s attornevs— 
Daly 6. Robnett and Benjamin F. Kosdon, 1007 
Spring Areade Building, 541 South Spring Street, 
Los Angeles 13, California ; 

Offense—AHeged violation of Section 145 (b) 


Internal Revenue Code, 26 U.S.C. 145 (b)—(at- 
tempt to evade income taxes) ; 


Judgment and sentence—Upon verdict of the 
jury that the defendant Sam Ormont was euilty of 
the offense alleged in Count I of the indictment, 
said defendant was, on the 16th day of June, 1947, 
sentenced to imprisonment for one year and one day 
in an institution of the penitentiary tvpe to he 


selected by the Attorney General. 


An order was made on the 16th day of June, 1947, 
denying the motion of defendant Sam Ormont for 
judgment notwithstanding the [253] verdict, and 
motion made in the alternative for a new trial. 


That defendant Sam Ormont is presently on bail 
under motion for stay of execution. 
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I, the above-named appellant, hereby appeal ta 
the United States Circuit Court of Appeals for the 
Ninth Circuit from the above-stated judgment, sen- 
tence and order. 

Dated at Los Angeles, California, this 24th day 
of June, 1947. 

BENJAMIN F. KOSDON and 
DALY B. ROBNETT, 


By /s/ BENJAMIN F. KOSDON, 
Attorneys for Appellant. 


Received copy of the within Notice of Appeal to 
Circuit Court of Appeals this 24th day of June, 1947. 


/s/ JAMES M. CARTER, 
U.S. Attorney. 


By /s/ VELOVIS BARKUS, 
Attorney for Plaintiff. 


[Endorsed]: Filed June 24, 1947. [255] 
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ORDER TO TRANSMIT ORIGINAL 
EXHIBITS ON APPEAL 


Upon the reading and filing of the Affidavit of 
Benjamin F. Kosdon and Daly B. Robnett, and 
good cause appearing therefor, 

It Is Hereby Ordered that all original exhibits 
received in evidence in the above-entitled action be 
sent to the United States Cireuit Court of Appeals, 
in and for the Ninth Circuit, pursuant to Rule 75 i 
of the Federal Rules of Civie Procedure, in connec- 
tion with the appeal taken by defendant Sam 
Ormont, and that the Clerk of this Court make 
provision for the safekeeping, transportation and 
return thereof, as may be proper and necessary. 


Dated at Los Angeles, California, this 26th dav 
of June, 1947. 
/s/ C. E. BEAUMONT, 
Judge of the District Court. 


Received copy of the within Order to Transmit 
Original Exhibit on Appeal this 26th day of June, 
1947. 

/s/ JAMES M. CARTER, 
U. 8. Attorney. 


By /s/ VELOVIS BARKUS, 
Attorney for Plaintiff. 


[Endorsed]: Filed June 26, 1947. [260] 
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ORDER TO TRANSMIT 
ORIGINAL EXHIBITS ON APPEAL 


Upon the reading and filing of the Affidavit of 
Wilham Katz, and good cause appearing therefor, 


It Is Hereby Ordered that all original exhibits 
received in evidence in the above-entitled action be 
sent to the United States Circuit Court of Appeals, 
in and for the Ninth Circuit, pursuant to Rule 75 i 
of the Federal Rules of Civic Procedure, in connec- 
tion with the appeal taken by defendant Phillip 
Himmelfarb, and that the Clerk of this Court make 
provision for the safekeeping, transportation and 
return thereof, as may be proper and necessary. 


Dated at Los Angeles, California, this 24th day 
of June, 1947. 
/s/ C. EK. BEAUMONT, 
Judge of the District Court. 


[Endorsed]: Filed June 24, 1947. [263] 
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APPELLEE’S COUNTERDESIGNATION 
OF RECORD ON APPEAL 


Appellants Sam Ormont and Philip Himmelfarb 
having heretofore filed separate Designations of 
Record on Appeal, the United States of America 
hereby designates the following additional portion 
of the record proceedings and evidence to be 
included in the Record on Appeal: 


1. All the proceedings had in this trial, including 
all the matter taken down by the reporters either in 
open court, or in the chamber of Judge Peirson M. 
Hall. 

2. <All the opening and closing arguments of all 
counsel in the case, including counsel for defendants 
Sam Ormont and Phillip Himmelfarb; all argument 
and discussion pertaining to all instruetion both 
requested and denied, and requested and given. 


JAMES M. CARTER, 
United States Attorney. 


ERNEST A. TOLIN, 
Assistant U. 8S. Attorney 


WILLIAM STRONG, 
Assistant U. 8S. Attorney 


By /s/ WILLIAM STRONG, 
Attorney for Plaintiff- 
Appellee. 


[Affidavit of Service by Mail] 
[Endorsed]: Filed July 2, 1947. 
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CERTIFICATE OF CLERK 


I, Edmund L. Smith, Clerk of the District Court 
of the United States for the Southern District of 
California, do hereby certify that the foregoing 
pages numbered from 1 to 285, inclusive, contain 
full, true and correct copies of Indictment; Motion 
of Each Defendant to Dismiss; Motion of Each 
Defendant for a Bill of Particulars; Minute Order 
Entered March 12, 1947; Order on Motions of 
Defendants to Dismiss the Indictment and for a 
Bill of Particulars; Bill of Particulars; Minute 
Order Entered March 28, 1947; Notice of Motion 
to Consolidate Cases for Trial; Points and Authori- 
ties in Support of Motion to Consolidate Cases for 
Trial; Minute Order Entered May 14, 1947; Instrue- 
tions Requested by Both Defendants; Minute Order 
Entered June 13, 1947; Verdict; Motion for Aequit- 
tal and for New Trial; Minute Order Entered June 
16, 1947; Judgment and Commitment as to Each 
Defendant; Application and Motion for Immunity 
and for Order Barring Further Prosecution of 
Defendant Sam Ormont filed in case No. 19094- 
Crim.; Indictment filed in case No. 18,366-Crim., 
entitled United States of America, Plaintiff vs. 
Southern California Meat Company, Ine., et al, 
Defendants; Minute Order Entered June 25, 1946 
in case No. 18,366-Crim.; Notice of Appeal of Each 
Defendant; Affidavit and Order for Transmittal of 
Oviginal Exhibits as to Each Defendant; Designa- 
tion of Record on Appeal and Statement of Points 
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on Appeal as to Each Defendant; Appellee’s Coun- 
ter-Designation of Record on Appeal; Supplement 
to Designation of Record on Appeal, etc., and Two 
Stipulations and Orders Extending Time to File 
the Record on Appeal which, together with Original 
Plaintiff’s Exhibits and Original Defendants’ Ex- 
hibits and copy of Reporter’s Transcript of Pro- 
ceeqimes on My 21, 22, 23, 26, 27, 28, and 29, 1947; 
witine 3, 4, 5, 6, 10, 11, 12, 13 and 16, 1947: Partial 
Transcript of Proceedings before the Grand Jury 
on October 10, 1945 and Reporter’s Transcript of 
Proceedings on May 19, 20 and 26, 1947 in the case 
of U.S. A., vs. Sam Ormont et al No. 19094-Crimi- 
nal, transmitted herewith, constitute the record on 
appeal to the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 


I further certify that my fees for preparing, 
comparing, correcting and certifying the foregoing 
record amount of $66.50, one-half of which has been 
paid by each of the defendants. 


Witness my hand and the seal of said District 
Court this 9th day of September, A. D. 1947. 


[Seal] EDMUND L. SMITH, 
Glee. 


By /s/ THEODORE HOCKE, 
Chief Deputy Clerk. 
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Before the Grand Jury of the United States in 
and for the Southern District of California, 
Central Division. 


In the Matter of 
SOUTHERN CALIFORNIA MEAT 
COMPANY, et al: 


REPORTER’S PARTIAL TRANSCRIPT 
OF PROCEEDINGS 


Los Angeles, California, October 10, 1945. 


SAMUEL ORMONT 
called as a witness before the Grand Jury, having 
been first duly sworn by the Foreman, was examined 
and testified as follows: 


Examination 

By Mr. Strong: 

Q. Your name is Samuel Ormont? 

mA. Yes, 

Q. What is your address? 

A. The business address is Imperial Highway at 
Culver Avenue, Southgate, California. 

Q. What is your home address? 

A. 407 North Cornell Street, Los Angeles. 

Q. What is the name of the business you 


operate ? A. Aeme Meat Company. 
Q. How long have you been operating under 
that name? A. Approximately 15 years. 


@. You are the sole owner of that business ? 
A. Yes. 
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(Testimony of Samuel Ormont.) 

Q. Did you at any time operate on the premises 
of the Southern California Meat Company ? 

Bo WOES: 

Q. When was that? 

A. Starting approximately May Ist, 1944, until 
approximately the end of December, 1944. 
. And what did vou have there, an office ? 


& 


A. I had an office there, yes, on the dock. 

Q. What was your business there? 

A. You mean type of business? 

Qs Yes. A. Wholesale meats. 

Q. Did you have your cattle slaughtered by 
Southern California Meat Company ? 


A. Yes. 

Q. You would bring in the cattle and they would 
slaughter them? A. Wes: 

Q. You paid a service charge for the slaugh- 
tering? A. Yes. 


@. How much was that? 

A. $1.00 per beef and $1.00 for calves. 

Q. Calves were the same as beef? 

A. The same. 

Q. The'California Meat Company, the Southern 
California Meat Company, I should say, kept cer- 
tain parts of the carcasses, didn’t they? 

A. They didn’t keep any parts of the carcasses. 
They kept part of the inedible portion of the animal. 
Q. The carcass is all you got? A. Yes. 

Q. They got the various other parts of the 
animals ? 

A. They got the inedible parts of the animal. 
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(Testimony of Samuel Ormont.) 

Q. That was part of the charge for the slaugh- 
tering, the dollar and parts plus the dollar? 

A. Ido not know whether it was a charge; they 
got them, anyway. 

Q. You paid an additional dollar per head? 

A. Yes. 

Q. All right, now, tell us what you got for the 
dollar from the time you brought the animal to the 
pen until you got it back. 

A. According to the way they had the thing set 
up, the dollar was the actual slaughtering charge 
for the actual slaughtering of the animal, just the 
killing. 

@. You were told that was all? 

A. When I came there I didn’t know what the 
set-up was. 


Q. Explain that. A. In what respect? 
Q. As to what you were paying the one dollar 
for. A. For the killing of the animal. 


Q. At what stage did you have to come in and 
do your own work ? 

A. Actually the only thing else we performed was 
the selling of the animals. 

Q. From the time it came in alive, to the pen 
to the time vou got the carcass ready for sale, that 
is all the service in between you got for the one 
dollar? 

A. TI don’t know whether those were all services 
or not; there were other services involved, that 
came up later on, and those services were not 
included in the dollar charged for the slaughtering. 
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(Testimony of Samuel Ormont.) 

Q. That is what you were told? 

A. It wasn’t what I was told; it was the way the 
thing was handled. I was not told anything. 

Q. Explain what you mean by that. 

A. We had a service charge of a dollar for the 
actual service, and there were some other plant 
charges that constituted stamping of the meat, 
handling the beef out of the hot boxes after the cat- 
tle were slaughtered, and the beef rolled out and 
loaded onto trucks for us; sometimes we were 
granted additional rail space; sometimes extra cat- 
tle were handled at the yards and fed for several 
days, sometimes eight or ten days, before actual 
slaughter; and there were several men killing at 
the same time; and sometimes before our turn came 
we had seven, eight or ten days to wait before our 
animals were slaughtered; and they would unload, 
water and feed the cattle and take care of that; and 
when they would grant us the use of their trucks 
and delivery services, they would be recompensed 
for the extra services. 

Q. You mean they charged you first and gave 
vou the trucks later? = 

A. No, after the animals were eauentered and in 
the hot boxes 

Q. Isn’t what you mean this: eiten you had 
vour cattle slaughtered yon got an invoice showing 
how many head at anv time vou had slaughtered 
for a dollar each? i Ves 

@. And the total number of SUES 

A. Yes. 


218 Philip Himmelfarb, Sam Ormont 


(Testimony of Samuel Ormont.) 

Q. That was for slaughtering? ie Yes: 

Q. You got an invoice or request from them 
usually for some sum of money ? 

A. Yes. 

Q. And what was that additional money for? 

A. That was for those additional charges, the 
services. 

Q. Did you get those services? 

A. Yes, the services were performed. 

Q. Were you present when the services in each 
instance were performed ? 

A. No, part of my days was out buying, and I 
wasn’t around here all the time; I was away on 
mornings, and that is when they would be per- 
formed—the animals slaughtered at night and 
pushed out of the hot boxes the next morning into 
the main selling coolers. 

Q. Is that the services you are talking about? 

A. One type of service. 

Q. Did you have to pay any rent down there? 

A. No exact rent charged except occasionally 
there would be rail space, additional space; that 
would come in on the extra charges. 

@. Did you pay rent for the rails? 

A. The rails were charged on these additional 
charges; we would have rail space, but when our 
rails became overcrowded we used extra rail space; 
and we paid additional charges for that, I don’t 
know just how much. 

Q. I want to get this straight. I want you to 
tell us what you know about it or what you were 
told by Mr. King about it. 
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(Testimony of Samuel Ormont.) 

A. I said that I was away part of the time, but 
at certain intervals, hke afternoons, I had, for 
instance, two rails, using two rails in the plant, and, 
say, if I used four rails, then I was using extra 
space. 

@. Did you pay rental for the two rails? 

A. There was a charge for it. 

Q. For the first two? 

A. No, not for the actual rails; I had no addi- 
tional charges for that. 

Q. You got, vou said, two rails 

A. ‘Two, we used always. 

Q. And the cooler, was that before or after the 
hot box? 

A. I don’t know what you mean by before or 


after. 

Q. The cooler, that is, where vour animals or 
carcasses were brought. 

A. That is after the animals are slaughtered, 
thev were rolled out of the hot box into the main 
box. 

Q. So that the Grand Jurv can understand, tell 
them what happened to the animals after they are 
brought into the pens. Thev got through the slaugh- 
tering room? 

A. You mean the entire operation ? 

Q. In general. - 

A. The procedure ordinarily is that the animals 
are brought in to the Union Stockyards. The ani- 
mals are hrought in, unloaded at the plant, and 
varded into individual pens. And sometimes thev 
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(Testimony of Samuel Ormont.) 
remain there several days, sometimes they are ready 
for immediate slaughter, and when the animals are 
slaughtered, they do the slaughtering; they are 
tagged for identification, because they have to have 
some means of identification, and when the animals 
then are slaughtered, they come in the hot boxes; 
they would ordinarily remain over night and early 
the next morning be assigned to our rails, or to the 
rails of the particular owner; and our two rails we 
had were the last two rails in the box, and that 
would be where the animals would be, should be, 
before the next procedure, which would be the sell- 
ing cooler. 

@. The place they stopped before that, that is 
another cooler A. I don’t understand. 

Q. The hot box is the cooler or the room in which 
they are hung to lose the body heat? 

A. Yes. 

@. When they lost the body heat and came down 
to a certain degree of temperature, they were moved 
in the cooler? 


A. In the selling cooler. 

(). In the selling cooler you had two rails? 

A. Yes. 

@. Any other rails you had were an extra 
charge? A. Yes. 

Q. Was it stated on there what it was for? 

A. No, just a similar form set up for all the 
services inclusive. 

A Grand Juror: Was that by the head? 

The Witness: The slaughtering, yes. 
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(Testimony of Samuel Ormont.) 

A Grand Juror: The extra service? 

The Witness: No, as a matter of fact, 1 wouldn’t 
know definitely what each particular animal was 
assessed for the extra charges; the hills were pre- 
sented and paid as such. 

A Grand Juror: You said when you left your 
cattle there seven or eight days Mr. King fed and 
watered them? 

The Witness: Yes. 

A Grand Juror: You paid for the feed? 

The Witness: We have our own feed up there, 
but they would furnish the men to feed the cattle. 

A Grand Juror: How many times did_ that 
happen ? 

The Witness: That happened several days in 
the nine months I was there; it happened consist- 
ently, there was sometimes a period of time of four 
to ten days that would expire before the animals 
were slaughtered. 

Q. (By Mr. Strong): Did you pay for these 
extra charges by check? 

A. ‘They were handled in two ways. Originally 
they were made out m checks, and some of the 
checks were made to the Southern California Meat 
Company, and others were made out to cash. 

@. Why were they made out to cash? 

A. They asked for it in that manner. 

Q. Who asked for it? A. Mr. King. 

Q. Did you ask him why he wanted the checks 
made to cash? A. No. 
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(Testimony of Samuel Ormont.) 

@. How did you enter it on your books? 

A. As paid to the Southern California Meat 
Company as additional charges. 

Q. Without indicating what the charges were 
for? 

A. We applied them to the account of slaughter- 
ing charges and to the incidental expenses. 

@. A certain part of those charges were for 
extra rail space? 

A. Not charges definitely for rail space, but 
everything included. 

Q. All right, tell us again the things you paid 
extra charges for. 

A. Running the meat out of the hot box, stamp- 
ing the beef, each particular cut; the cattle run onto 
the docks and loaded for us; and the use of the 
trucking equipment, and the unloading of the cattle 
and feeding and watering of the cattle in the yards 
until ready for slaughter. 

Q. Do you recall between the period of June Ist 
and December 31st, 1944, how much you paid for 
these extra services. 

A. No, not offhand, but I think it was between 
$6500.00 and $7000.00. 

Q. Approximately $7700.00? 

A. I don’t know. 

Q. About how many head of cattle did you have 
slaughtered during that period of time? 

A. I would estimate—we varied, because our 
kill was heavier when we first started slaughtering, 
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(Testimony of Samuel Ormont.) 

and it gradually dwindled down, because I wasn’t 
getting the slaughtering I did when I first went in 
the place. 

@. Would it be accurate to say you had about 
4250 head of cattle between June Ist and Decem- 
ber 31st? A. I don’t know exactly. 

Q. Your books would show? 

A. The books would reflect how many, yes, be- 
cause we have a complete record of that for all 
purposes. 

Q. You kept accurate records? 

A. Yes, each animal that was slaughtered, we 
have a record of each animal. 

A Grand Juror: Before you came to the pack- 
ing plant did you pay those services at other plants? 

The Witness: No, in another plant I was in I 
had to see the animals were handled, see to the fin- 
ishing and skinning and everything else; I had to 
perform that work myself. 

A Grand Juror: How did you know the service 
charges vou paid were not out of line? 

The Witness: Personally I wouldn’t know; I 
couldn’t tell; I had no method of determining that, 
because | have been in business several years, and 
when I first started in July in 1930, I paid as high 
as $3.00 a beef to have the actual slaughtering per- 
formed and I did all the other services myself, 
including the stacking of the beef, and everything 
else; . 

A Grand Juror: How did you know these extra 
charges were correct? 
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(Testimony of Samuel Ormont.) 

The Witness: JI had no way of determining it, 
because I had to be satisfied with whatever was pre- 
sented to me; it was my last recourse; that was the 
last packing plant here that was performing outside 
custom slaughtering. 

A Grand Juror: You had no way of actually 
knowing what services you did get? 

The Witness: Except what we knew was actually 
performed. 

Q. (By Mr. Strong): Did any of the others 
pay any rental space for extra rails? 

A. I couldn’t tell, 1 never interfered or knew 
what happened to the other man; I had my own 
business to take care of. 

Q. Who told you part of these charges were for 
the extra rail space? 

A. As the bill was presented—!I know one 
instance where a man had an entire cooler, paid a 
rental, and we used part of that at times after he 
had moved out of that cooler, and at times we had 
to use it, and I imagine part of that was charged, 
because—— 

@. When the bills were presented to you did 
they say extra cooler space, rail space? 

A. No. 

Q. I am trying to find out how you knew you 
were paying for extra cooler space? 

A. Before we could use space we had to check 
through the office. 

Q. Did the office say you had to pay rental? 

A. You don’t get anything gratis around any 
packing plant. 
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Q. Asa matter of fact, you paid all the charges 
presented to you because you wanted to stay in 
business and you were going to pay whatever was 
asked ? A. Yes. 

Q. You do now know, as a matter of fact, what 
services were rendered, were rendered to you, which 
you paid | 

A. I couldn’t prorate them, if that is what you 
mean, and there wouldn’t be any particular service 
at any particular price. 

Q. Did you discuss this problem of what was 
being given to you for the extra charges, did you 
discuss this with Mr. King? 

A. No, because the bills were presented and I 
made the checks, and I very seldom went in their 


office. 

Q. You did not learn from Mr. King that you 
were paying for extra cooler or extra rail space and 
cooler and other things? 

A. J had very few conversations with Mr. King. 

Q. You said you paid rental—you paid for cooler 
space, for extra rails, because you had your car- 
easses hanging on extra rails, besides the two 
assigned to you? A. Yes. 

Q. When did vou leave the premises of Southern 
California Meat Company? 

A. I believe our last day was December 29, 1944. 

Q. How did you happen to leave there? 

A. I started looking for another place in Sep- 
tember, 1944. I was trying to negotiate for a little 
packing plant. Gradually we were getting freezed 
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out, it seemed like there was quite a bit of favorit- 
ism going on, and other men were getting a heavier 
slaughter; every time we bought cattle we would 
have to put them in the yard for several days, and 
we couldn’t operate under that condition; and I 
started looking around, gradually got myself lined 
up at another plant. 

Q. You were actually told to get out? 

A. ‘No, I got out before the squeeze came on. 
We were slaughtering seven or eight hundred cattle 
a month, and it was gradually was coming down to 
about 45 or 50 a week, and we were being cut down 
25 per cent of our business. 

Q. Who was doing the squeezing? 

A. Whoever had control of the slaughter. 

Q. You said you saw a lot of squeezing of some- 
body. 

A. Well, we would come into the office and tell 
them we got so many cattle to slaughter, and they 
handled them in some way; we would itemize the 
kill and try to allocate them in some way so that 
we would get some slaughter so that we wouldn’t 
be out of business entirely; and instead of getting 
a normal amount, they kept cutting down so that 
before we knew it we had very little slaughter. 

Q. Whose cattle were being slaughtered ? 

A. The Economy Meat Company. 

Q. Who were really the ones getting the slaugh- 
ter? You said they were squeezing vou. 

A. The California Meat Company, and outfit 
in there, and Southern California Meat Company 
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No. 2, and Salter Meat Company, and Harry Sam- 
ple, we were all on a par. It seems as though the 
associates were Southern California Meat Company 
No. 2 and California Meat Company. 

Q. California Meat Company was the one doing 
the slaughtering? 

A. No, there was Southern California Meat 
Company that had control of the plant; Southern 
California Meat Company No. 2 was the hig 
slanghterer, and Southern California Meat Com- 
pany slaughtered 

Q. Who was Southern California Meat Com- 
pany No. 2? 

A. I don’t know; it was operated in some way, 


some sort of management; two men handled it, and 
I don’t know exactly what the intricacies were. 

Q@. Who were they? 

A. Hyman Stillman and Lou Siegel. 

Q. You moved out at the end of 1944? 

A. My last day was December 29th. 

Q. You entered all these payments you made 
both on the invoices which showed the number of 
head slaughtered ? A. What? 

Q. You entered on vour books all charges made 
to you by Southern California Meat Company ? 

A. Yes. 

Q. Did vou make any gine: to Southern 
California Meat Company after vou left there? 

A. Yes, I owed him one bill, and I paid it, I 
think one bill. 

@. About how much was that? 

A. J think about $135.00 or $140.00. 
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Q. Yours was the Acme Meat Company ? 

A. Yes. 

Q. You said before you paid no rentals of any 
kind except for the rails? 

A. That is right. 

Q. Did you pay the Southern California Meat 
Company in February the sum of $820.00? 

A. I couldn’t remember; I wouldn’t know. 

Q. Also the sum of $914.00 the same day, and 
also $1021.00, making a total of about $2700.00? 

A. I couldn’t tell unless I would see the records. 

@. This was after you left? 

A. I wouldn’t know. 

Q. You just said the only payment you made 
was $100.00 ? A. $135.00 after I left. 

Q. This $135.00 was the only payment you made 
after you left? 

A. That was the only payment I remember. 

Q. You don’t recall making a payment of 
$2700.00 in February? cA Not 

Q. If you did pay it you would know, wouldn’t 
you? 

A. That is a pretty substantial sum. 

Q. If you paid that sum in one day you would 
recall it? A. I think so. 

Q. The day is February 9th, 1945. Do you reeall 
three sums, that is, $820.00 and $914.00 and 
$1021.00 ?: 

A. I don’t remember anything like that in Feb- 
ruary. 

Q. Don’t you remember ? A. No 


us. United States of America zay) 


(Testimony of Samuel Ormont.) 
Q. You did not owe them any rent of any kind? 
A. No, f think I was pretty well cleared up on 
the last payment. 
The last payment was for the services—— 
Extra services, I believe. 
The same kind vou were testifying to? 
Nes 
You did not in Febrnary, 1945, make any 
payments for rent to Southern California Meat 
Company ? A. No, not that vear. 
Q. Did you ever make payments for rent to 
Southern California Meat Company before that? 
A. Exeept the rail space, that would be the only 
rental. 


OFrore 


Q. That would show on the invoices that said 
slaughtering or something? AS (es: 

Q. You discussed your relations with Southern 
California Meat Company with Mr. Ward and Mr. 


Wells, of the O.P.A.? A. Yes. 
Q. You told them everything that happened? 
A. Yes. 
Q. Everything you told them was the truth? 
A. Exactly what I am telling you. 
Q. You did discuss it in detail with them? 
A. Yes, very much so. 
Mr. Strong: Are there any questions? 
Q. (By Mr. Veale): You mean to say up to the 


time you went in business down there you had never 
paid any such excessive charges? 
A. As which? 
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Q. As these extra invoices you paid, extra 
services ? A. I don’t understand. 

Q. Up to the time vou went in business down 
there at this place, you had never paid any extra 
charges for slaughtering? 

A. I don’t know what you mean by extra 
charges. 

Q. These invoices. 

A. For additional services and whatever was 
presented to me. 

Q. Had you ever paid any such charges before, 
anywhere ? A. Not that I remember. 

Q. You went in business there and the very first 
bill that was rendered to you was the one dollar 


slaughter per head? AG ies: 
Q. And the next bill presented to vou was for 
an additional amount? A. Yes. 


Q. You mean to tell us that von never questioned 
that? 

A. No, I didn’t, and I was in two diffefent 
packing companies and [I had heen eliminated in 
my business, and I wanted to remain in business, 
and I didn’t question it. 

Q. You wanted to make a profit? A. Yes. 

Q. Let us assume vou had 200 cattle come in and 
they billed vou $200.00 for the slaughtering? 

A. Yes: 

Q. And they billed you for $400.00 for extra 
slaughtering charges; you paid it? 

A. I wouldn't know whether 

Q. Did you pay it? Answer the question. 

A. I paid what? 


us. United States of America 231 


(Testimony of Samuel Ormont.) 

Q. They had billed vou $400.00 extra slaughter- 
ing charge, you would have paid it? 

A. If you state the question properly, maybe I 
can answer it. 

Q. Let us assume a kill of 200 cattle at this 
particular time. A. Yes. 

Q. After the cattle had been killed they billed 
you, billed you for $1.00 per head slaughtering. 

A. Yes. 

Q. Then, in addition to that, they billed you for 
extra slaughtering charges $400.00. 

A. You are attributing all of that to the actual 
slaughtering ? 

Q. Iam asking you a question, if you didn’t get 
a second invoice for $400.00, in addition. 

A. You mean I paid $400.00. 

Q. Yes. A. Yes. 

Q. You did not ask anybody about that? 

A. No. 

Q. Allright. The following week we will assume 
you had another kill of 200 and they hilled vou 
$200.00, regular slaughtering charge, but they sent 
you a second bill for $1000.00. Would you have 
paid that? 

A. If the charges seemed excessive, I would 
have to stop my business immediately; IT couldn’t 
operate—— 

Q. Would you have paid that $1000.00? 

A. I couldn’t have paid $1000.00; I was not 
making that much money there. 
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Q. You mean to say that at no time did you 
ever discuss these extra charges with anybody down 
there ? 

A. I never discussed them; they seemed within 
reason and I paid them. 

Q. How did you find out or determine them to 
be correct 

A. I didn’t find out, I didn’t question any 
charges; I assumed they were in reason. In 1931 I 
was paying $3.00 actual services—— 

@. Suppose some stranger had walked in with 
an invoice for $200.00, and you did not know any- 
thing about it. Would you pay it? 

A. Not to a stranger. 

Q. (By Mr. Strong): I show you some of these 
invoices, for instance, 14941, dated June 30th, 1944, 
Acme Meat Company, slaughter, $548.00. That is 
not the type we are talking about, the extra charges? 

A Grand Juror: In other words, vou were pay- 


ing the extra charges because vou were able to stay 
in business ? 

The Witness: Absolutely, if I conldn’t see my 
way clear I was going to get out. 

A Grand Juror: Who owned the California 
Meat Company ? 

The Witness: I think originally California Meat 
Company was owned by G. D. Woodward. 

Q. (By Mr. Veale): You did not know from 
one invoice to the next whether vou were going to 
stay in business? 

A. Absolutely, if it became excessive, I would 
stop operations. 
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@. During your entire operations there, from 
the time you went in to the time you went out, you 
never knew whether you were solvent or insolvent ? 

A. I never did go out of business. 

A Grand Juror: Are you in business? 

The Witness: Yes, [ have my own plant. 

A Grand Juror: Did vou make money while at 
the Southern California Meat Company? 

The Witness: Yes, we showed a nice profit. 

O> (By Wir Strofg): Dake invoice 14941, 
Aeme Meat Company, June 3d, 1944. 

A. That is about the type. 

Q. It says slaughtering, $548.00. A. Yes. 

Q. That was June 30th. 

A. I don’t remember any dates; it is to vague 
to remember, too far back to remember. 

Q. According to this, on June 30th you paid 
$548.00 in extra services, and on July 12th, 1944, 
you paid $398.00 for extra services, according to 
this invoice? 

A. Sometimes two might be together; sometimes 
I paid two weeks together. 

Q. Did you ever receive any invoice that said 
anything else except slaughtering or what the extra 
charges were concerning? 

A. I think that is all. 

Q. Just a minute, the word slaughtering covered 
all so-called services? 

A. That is correct. 

A Grand Juror: What proportion of the price 
would this slaughtering charge of the carcass be. 
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In other words, after you finally sold it to a butcher, 
what was, in round figures, what proportion of that 
sales price would be the slaughtering charges of 
$1.00 a head be? 

The Witness: The expense attributable to that? 

A Grand Juror: Yes. 

The Witness: Just the slaughtering, that is a 
very intricate question. It is subject to how cheap 
you buy the live animal; if we bought the animal 
cheap enough, it would be much more profitable to 
us than if we paid a greater price for it, of course. 

A Grand Juror: 2 per cent, 1 per cent? 

The Witness: I slaughtered quite a few light 
eattle, and the killing charge would amount to 
about three-quarters, between three-quarters and a 
cent a pound. 

A Grand Juror: What per cent of that per 
pound ? 

The Witness: If an animal sold for $100.00, it 
would be about 3 per cent: if vour selling price 
would be $100.00, your cost of operation would he 
about 3 per cent, attributable to that. 

A Grand Juror: If yon double the price, it 
would be 6 per cent? 

The Witness: If vou got $200.00 out of the 
animal ? 

A Grand Juror: Two dollars for slaughtering 
instead of one. 

The Witness: 2 per cent, 

A Grand Juror: How far could that go hefore 
the thing went to losing money ? 


vs. United States of America 235 


(‘Testimony of Samuel Ormont.) 

The Witness: It is all subject to how cheap vou 
buy animals, to start with. We are regulated in 
our buying of livestock, according to the maximum 
and minimum, and if we buy cattle at the minimum 
price, the cost against that would be very negligible, 
because we would take as high as $15.00 on a beef 
on this basis, and on a $3.00 charge we could make 
$10.00 to $12.00. 

A Grand Juror: You said a while ago vou could 
pay only up to a certain limitation before you 
started losing money. How would vou know when 
that got to be too much if vou got an invoice later 
for slaughtering in a certain amount, would you 
know you lost on that particular meat? 

The Witness: Yes, on a particular load of cattle 
we know how mueh that animal cost us on the hoof, 
and take the killing charge out of that, we know 
unmediately whether we are losing or making 
money. 

A Grand Juror: How many times did vou lose? 

The Witness: I don’t think I had an instance of 
once where I lost. 

A Grand Juror: In other words, vou came out 
with a profit? 

The Witness: In my particular instance, I did 
the livestock purchasing myself; I had no outside 
buyers. 

A Grand Juror: It so happened you bought 
them at a low price and got low slaughtering prices? 

The Witness: I bought myself. 
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A Grand Juror: You had no control over the 
killing, and you said you never questioned them. 
It would have to be bought low before you made 
money. 

The Witness: As long as they were not exces- 
Sive. 

A Grand Juror: They would be fairly consist- 
ent, per head, you wouldn’t figure at one time it 
would be twice that per head? 

The Witness: I wouldn’t figure anyone operat- 
ing a business would jump me three or four times, 
but that the charges were constant. 

A Grand Juror: They were pretty constant all 
the time you were there? 

The Witness: Yes. 

A Grand Juror: How many places did vou 
slaughter in? 

The Witnesses: No other places. I was in one 
plant 13 years, and I was ousted there because they 
wanted all facilities themselves, and I went into 
another plant and I was ousted there because they 
wanted all the killing facilities for themselves, and 
the last place, that was the last resort, and that 
is where | had to stick it out until I could find my 
own place. 

Mr. Strong: That is all. 


(Witness excused.) 
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I, O. Edgar Abbott, do hereby certify that I was 
the official reporter for the United States Grand 
Jury in and for the Southern District of California, 
Central Division, on October 10, 1945, that the fore- 
going transcript consisting of pages numbered 1 to 
25, inclusive, is a full, true and correct transcript 
of the testimony of Samuel Ormont, given before 
the Grand Jury on October 10, 1945. 
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Spring Arcade Bldg., Los Angeles, California. 


For the Defendant Himmelfarb: William 
Katz, Esq., 415 Chester Williams Building, Los 
Angeles 13, California. 


Los Angeles, California, May 21, 1947 
10 o’Clock A.M. 


The Court: Any ex parte? 

The Clerk: I believe not, vour Honor. 

The Court: Call the calendar. 

The Clerk: No. 19094, United States v. Sam 
Ormond and Phillip Himmelfarb, doing business 
as Acme Meat Company. Further hearing on appli- 
cation for filing in Emergency Court of Appeals. 

Mr. Strong: Not ready on that for the govern- 
ment. 

The Court: I will continue that until 10:00 
o’clock tomorrow morning. 

The Clerk: No. 19138, United States v. Sam 
Ormont and Phillip Himmelfarh. 

Mr. Strong: Ready for the government. 

Mr. Robnett: If your Honor please, as to the 
defendant Sam Ormont, I wish to state to your 
Honor that neither the indictment nor the bill of 
particulars which were furnished disclose the basis 
of the figures or items which the government claims 
are omitted from the income which were not ac- 
counted for, and does not show what items they are 
nor from whence they come, consequently it has 
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been impossible for us to prepare for a defense 
without knowing those items, and therefore we are in 
the dark as to those and are not absolutely ready 
for trial on that account. 

The Court: Your motion is for a continuance? 

Mr. Robnett: Yes, your Honor. I believe it 
wowld be in order, a continuance with a condition 
that they furnish us the information that 1s now 
requested, the basis of those figures and where they 
got them, so that we will know how to defend 
against them. 

The Court: As I indicated yesterday, vour de- 
mand for a bill of particulars was passed upon by 
another judge of this court. 

Mr. Robnett: That is correct, your Honor. 

The Court: The order which he made allowing 
a bill of particulars, those particulars have been 
furnished. I regard that as the law of the case and 
will therefore deny vour motion for continuance. 

The defendants are present in person? 

Mr. Robnett: Yes. 

Mr. Katz: Yes, your Honor. 

The Court: The appearances for the govern- 
ment are William Strong? 

Mr. Strong: That is all, your Honor. 

The Court: The appearances for the defendant 
are Mr. Robnett 

Mr. Robnett: Mr. Kosdon for Mr. Ormont only. 

The Court: Mr. Benjamin Kosdon for the de- 
fendant Ormont? 

Mr. Robnett: Just for Mr. Ormont. There has 
been a substitution as to Mr. Himmelfarb. I believe 
it has been filed. 
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The Court: You are appearing for both de- 
fendants ? 

Mr. Robnett: No, your Honor, just for Mr. 
Ormont. 

The Court: Your are appearing for Mr. Ormont 
also? 

Mr. Robnett: Yes, your Honor. 

The Court: The appearance for Mr. Himmelfarb 
is? 

Mr. Katz. Mr. Katz. 

The Court: William Katz? 

Mr. Katz: Yes, your Honor. 

The Court: Was the motion for a continuance 
made on behalf of all defendants, Mr. Katz? 

Mr. Katz: If the Court please, we will adopt 
the motion, the request made by Mr. Robnett on 
behalf of Mr. Ormont, as a request on behalf of 
the defendant Himmelfarb without remaking it or 
restating it. 

The Court: In view of the fact that there are 
two defendants and each have separate counsel, 
may it be agreeable that any motions or objections 
or stipulations made by either defendant may be 
made on behalf of both defendants unless they are 
specifically disclaimed ? 

Mr. Katz: Yes, that is satisfactory. 

Mr. Robnett: That is satisfactory. 

The Court: Is it so stipulated ? 

Mr. Katz: So stipulated. 

Mr. Robnett: So stipulated. 

Mr. Strong: So stipulated. 

The Court: Very well. 
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Mr. Robnett: Will that be considered as being 
separately made by each one? 

The Court: That will be considered as being 
separately made and by each one as thought separ- 
ately stated. 

Mr. Robnett: ‘Thank you. 

The Court: Unless it appears obvious from the 
statement or objection that it apples only to one 
person, but such general motions or objections that 
are made throughout the trial will apply to both. 

Tf it is your intention to object on the ground 
that the indictment does not state an offense, I 
might suggest, if agreeable to you, that you may 
make record at this time rather than before the 
impanelment of the Jury. 

Mr. Strong: That has already been taken care 
of by another judge. 

The Court: ‘T’o preserve their record they must 
make it again. 

Mr. Robnett: As to count 2, on behalf of Mr. 
Ormont we do contend that it does not state an 
offense. That refers to the alleged income of Mr. 
Himmelfarb only. 

The Court: Very well. Now what I had in mind 
was whether or not you anticipated making an 
objection on the same grounds that you made your 
motion for a continuance, that the indictment 
does not state an offense together with the bill of 
particulars furnished. 

Mr. Robnett: I do make that as to each and 
every count, that it does not, even connected with 
the bill of particulars, it still is insufficient to state 
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the particulars which my motion for a bill of par- 
ticulars specifies, or any of the counts, to state an 
offense against my client. 

The Court: That is made on behalf of both de- 
fendants ? 

Mr. Katz: If the Court please, I intend to more 
specifically make that motion, if I may. I had 
waited with the thought in mind that that motion 
is more 

The Court: You need not do it now. 

Mr. Katz: If it is agreeable to your Honor [ 
would just as soon. 

My thought was that it comes more properly at 
the time of the evidence is offered. I was waiting 
for that time. 

The Court: We will wait until that time. 

Mr. Katz: If your Honor will hear it now, we 
wil] make it. Whichever is your pleasure. 

The Court: All right. The motion I suppose 
should be made in the absence of the jury, what- 
ever motion you have to make in connection with 


that, and we have the panel here, and it might lend 
itself to more orderly procedure in the event we 
proceeded to impanel the jury first. 

The clerk will fill the box. 


(At this point a jury of 12 and one alternate 
were duly impaneled and sworn.) 


The Court: Very well. I see it 1s now 12:00 
o’clock. How long will you be in your opening 
statement, Mr. Strong? 

Mr. Strong: Not more than 10 minutes. 
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The Court: Do you want to make that before 
recess ? 

Mr. Strong: May I do it after recess? 

The Court: I will not be able to proceed imme- 
diately at 2:00 o’clock because I have some other 
matters set. 

Mr. Katz: If your Honor please, I believe there 
are some motions that your Honor may want to 
hear in advance of the time the jury is to try this 
issue. 

The Court: We will recess until 2:00 o’clock, 
and the jury is admonished not to discuss this case 
among yourselves or with any other person, nor to 
form or express a conclusion concerning it until it 
is finally submitted to vou for decision. You will 
retire now. The bailiff will show you where the jury 
room is. You will return to the jury room at 2:00 
o’clock and await the eall down here. We may be 
a little delayed because I have some other matters 
on the calendar, so if you will just wait until you 
are called. 

Recess until 2:00 o’eloek. 

Mr. Strong: Will your Honor instruct the wit- 
nesses to return? 

The Court: Yes. All persons who are here 
as witnesses, whether subpoenaed or whether here 
voluntarily, whether here for the Governmnt or for. 
the defendants, are now ordered and directed to re- 
turn to this coutroom at 2:00 o’cloek. 

The remaining jurors are excused until notified. 


(Whereupon, at 12 0’clock p. m., a recess was 
taken until 2:00 o’clock p.m. of the same date.) 
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Los Angeles, California, May 21, 1947 
2:00 o’Clock P. M. 


(Interruption for other court matters.) 


The Court: In the Ormont and Himmelfarb 
matter, I see now that it is practically 10 minutes 
after 3:00, and I doubt if we could get much more 
than a half hour’s work in today. There is no use 
keeping you around here, and if agreeable I will 
continue that until 10:00 o’clock tomorrow morn- 
ing, directing the defendants to return at that time 
and all persons who are here as witnesses, whether 
under subpoena or otherwise, or whether for the 
defendants or for the Government, are likewise 
ordered and directed to return at 10:00 o’clock to- 
morrow morning. 

May it be stipulated that the bailiff may excuse 
the jury until 10:00 o’clock tomorrow morning 
without bringing them down to court? 

Mr. Strong: So stipulated. 

Mr. Katz: So stipulated. 

Mr. Robnett: So stipulated. 

Mr. Strong: May I ask that the Government’s 
witnesses remain with me for a few minutes out- 
side? 

The Court: Mr. Strong asks that the Govern- 
ment’s witnesses consult him before leaving the 
building. 
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Los Angeles, California, May 22, 1947 
10:00 o’Clock A. M. 


The Court: Ex parte? 

The Clerk: No ex parte, your Honor. Further 
trial. 

The Court: United States v. Ormont and Him- 
melfarb. 

Mr. Strong: Ready. 

Mr. Katz: Ready. 

Mr. Robnett: Ready. 

The Court: The defendants are present? 

Mr. Robnett: We have some motions to make. 

The Court: Yes. 

Mr. Strong: Your Honor, before they start the 
motions, may I say this. In the other case your 
Honor has given me until tomorrow morning. Now 
I have received a teletype from Washington, D. C., 
which indicates that there is absolutely no legal 
basis for this motion. We are getting together 
memorandum to present to vour Honor in brief 
form to show exactly where in the statute there is 
no basis for going to the Emergency Court of Ap- 
peals because the Secretary of Agriculture didn’t 
have to approve anything with reference to cattle 
until June 30, 1945. Then we will show your Honor 
that from that time on he did everything that was 
necessary. We will show your Honor that that 
amendment dealt specifically with cattle and that 
there are decisions which will point out to your 
Honor—I would like to have a little more time 
than Friday because IT just can’t do it. If you would 
give me until Monday we can get it out. 


246 Philip Hinmelfarb, Sam Ormont 


The Court: Very well. The other matter can go 
over until] Monday at 10:00 o’clock. 

On the other section of the motion, I have read 
the testimony of Sam Ormont. I think that should 
be transcribed. L do not wish to disclose the rest of 
of the proceedings—it should be transcribed and a 
copy of that given to the defendants—because there 
are some questions in there specifically concerning 
invoices. [ will return this to you, and can you have 
vour office transeribe it? 

Mr. Strong: I don’t know whether we can have 
our office, but we can have the reporter prepare a 
copy at counsel’s expense. 

The Court: Do you wish it? 

Myr. Robnett: We would like to have one. 

Mr. Strong: I will have that prepared by the 
reporter then. 

The Court: Very well. Mr. Katz? 

Mr. Katz: If the Court please, this is a motion 
on behalf of the defendant Himmelfarb to dismiss 
the indictment as against him and also to exclude, 
and an objection to the introduction of any evidence 
under that indictment as against him. 

I make those two motions together because the 
facts and the law applicable are applicable to both 
of the motions. 

Tf the Court please, as to Counts 3 and 4 we don’t 
concern ourselves with those counts because they are 
not directed as against the defendant Phillip Him- 
melfarb. He is only concerned with Count 1 and 
Count 2. As to Count 1 he is mentioned in that count 
—he doesn’t know and I don’t know and we haven't 
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any way to tell—how or in what manner he is con- 
cerned with that Count 1 because the count is one 
that is directed as to a return filed and a tax alleged 
to be due and owing by the defendant Sam Ormont. 

In that count it is alleged that Sam Ormont and 
the defendant Himmelfarb willfully attempted to 
defeat a large part of the income tax due and owing 
by Sam Ormont to the United States for the calen- 
dar vear of 1944 by preparing and causing to be 
prepared and filing and causing to be filed with the 
Collector of Internal Revenue for the Sixth Internal 
Revenue Collection District, and so forth, a false and 
fraudulent income and victory tax return. 

Now if the Cowrt please there is nothing in 
Count 1 of the indictment, and there has been noth- 
ing added by way of aider by reason of the bill of 
particulars that has been furnished by the United 
States Attorney, which bill of particulars is a very 
meager one and doesn’t actually go beyond, sub- 
stantially beyond, the indictment itself in so far 
as furnishing any information. There is nothing 
from that Count 1 by which the defendant 
Phillip Himmelfarb can in any way determine how 
he was supposed to have attempted to defeat and 
evade any part of the income tax of the defendant 
Sam Ormont that he owed by reason of the filmg 
of a return by that defendant Sam Ormont, or any 
tax that may have been due or owing by him. This 
isn’t a situation where the defendant Sam Ormont 
is an accountant, a bookkeeper, an attorney, or in 


any capacity 
The Court: Ormont? 
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Mr. Katz: Pardon me, the defendant Himmel- 
farb—in which he would be acting in the prepara- 
tion of income tax reports or income tax returns for 
and on behalf of any other person. 

I believe in an indictment of this type and kind 
it is necessary that it appear from the indictment 
how or in what manner the defendant Phillip Him- 
melfarb is connected with a tax return filed by 
some other person or income tax that is due and 
owing by some other person. That does not appear 
at all from Count 1. 

And of course where a reference is made to an 
income tax return filed by a person other than the 
defendant, an meome tax due and owing thereon, 
the matters of gross income, net income, deductions, 
all of those things are not within the knowledge of 
the defendant whose income tax return it is not. 

I can understand that there is and might be a 
basis in some case for stating that some of the 
information is within the knowledge of the defend- 
ant, but that can only be true in those cases in which 
the report or the return is that filed by or on be- 
half of the defendant accused. But with respect to 
Count 1 that is not the situation. The defendant 
Phillip Himmelfarb cannot, in the absence of any 
actual showing to the contrary, have or be pre- 
sumed to have knowledge of the gross income or 
net income or deductions or any other facts rela- 
tive to the filing of the income tax return by the 
defendant Ormont, nor is he in a position to know 
and can he come into this court and adequately or 
at all prepare a defense to an indictment and to 
a count in an indictment which charges that he with 


us. United States of America 249 


somebody else prepared a return of the other de- 
fendant without indicating what it is that the Gov- 
ernment is relying upon that connects him, that he 
is supposed to have done in the way of preparing 
or causing to be prepared, filing or causing to be 
filed. 

The Court: Was this point raised before? 

Mr. Strong: Yes, your Honor. 

The Court: And argued? 

Mr. Katz: If the Court please, the point as I 
have stated it 

The Court: You may raise it again at any time, 
you understand. 

Mr. Katz: I wnderstand that, but I wanted to 
make this clear to the court: I came into this 
case five days ago—it might be six; I think it is 


about five—and was not in the case representing 
the defendant Philip Himmelfarb or in any way 
connected with the case until then. I am not in a 
position to make any statements to your Honor as 
to what was actually argued before any other court 
previous to this time. 

The Court: As you have stated your position, it 
seems to me that it becomes a question as to whether 
Section 145 of the Internal Revenue Code modifies 
Section 550 of Title 18. The defendant Himmelfarb 
is charged here as a principal. Under Section 550 of 
Title 18 it is provided that ‘‘whoever directly com- 
mits any act constituting an offense defined as any 
law in the United States, or aids, abets, counsels, 
eommands, induces, or procures its commission is 
a principal.’’ 
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So that the procedure which was followed is to 
charge all persons not simply as aiders and abettors, 
as used to be done—and I don’t know whether it 
is still done in the state court or not—but to charge 
them directly as principals. 

This indictment, however, states it is brought 
under Section 145 (b) of the Internal Revenue 
Code. Under the new criminal rules I think it is a 
requirement, while the law has been and I doubt if 
the substantive law has been changed in that respect, 
that the law alleged to be violated, that is, the sec- 
tion of the code, if it states an offense under any 
other section of the law it nevertheless is good. 

But this indictment is returned under Section 
145, which says that ‘‘any person required under 
this chapter to pay a tax * * * shall be guilty” in 
(a) and in (b) and in (¢) it defines a person. ‘‘The 
term person as used in this section includes an offi- 
cer or employee of a corporation or a member or 
employee of a partnership who as such officer, em- 
ployee or member is under a duty to perform the 
act in respect to which the violation oecurs.”’ 

Now it does not appear in the case of the indict- 
ment, if the defendant Himmelfarb was an officer 
or employee of the corporation or a member or 
employee of a partnership, or that he was as such 
employee or member under a duty to perform the 
act in respect to which the violation occurs. Now 
it seems to me that the question posed is whether 
or not that provision modifies Section 550 of the 
eriminal code on the one hand, or if that is not a 
fact, in other words, it doesn’t appear that there 
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is any corporation or partnership involved in this 
matter, ov if that is not a fact, if it states an offense 
just as it is drawn. In other words, he might have 
aided and abetted or counseled or commanded the 
defendant Sam Ormont in any particular and he 
would still be a principal. 

Mr. Katz: Yes, if the Court please, he might 
well be a principal if the indictment so alleged him 
to be. But where we have a situation in an indict- 
ment in a count such as this where we make 
reference specifically to a tax return filed by some- 
one other than the defendant who was charged, in 
this case a tax return of someone other then the de- 
fendant Himmelfarb, and there is nothing within 
the terms of that that indicates how or in what man- 
ner or by what means the defendant Himmelfarb 
is in anv way connected with a tax return of the de- 
fendant Orvmont, or was required by any position 
he occupied or by anything that he undertook to do, 
to file a return or participate or to make the return 
or prepare it or cause it to be prepared, that we 
don’t have facts that bring him within a relation- 
ship or in the position of a principal defendant. 

T can understand that where we have ‘an. offense 
that may be committed by one or more persons 
they can all be charged as principals, but I don’t 
believe that that is true with respect to a matter of 
this kind where you refer specifically to a tax return 
that an individual must prepare or file or have 
prepared or filed for him, that someone else, some 
stranger, unless he is connected up and shown to 
have some direct connection with that return, can 
be charged merely as a principal. 
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I don’t believe that if in Count 1, if the Court 
please, if the defendant Sam Ormont’s name was 
eliminated and the charge was merely that Phillip 
Himmelfarb attempted to do these things as 
eharged, without any showing as to what the con- 
nection is on the part of the defendant Himmelfarb, 
or any legal requirement or legal duty or other 
requirement or duty on his part indicating any re- 
lationship, that it would state an offense. 

The Court: I do not know. I think that was all 
raised by the motion to dismiss which was here- 
tofore filed on behalf of the defendant Himmelfarb. 

Mr. Strong: That is our position, your Honor, 
that it was all raised by that motion. It goes into 
detail for 19 pages, as to why these counts are no 
good. 

The Court: Yes. I think it raises the same gen- 
eral proposition, and in view of the fact that that 
was denied by another judge of this court, I don’t 
know which one, I think it becomes the law of the 
ease and I am bound to follow it. 

On the merits, however, were I to rule on it I 
would have to rule against you on the grounds that 
you have stated, and your objection to the introduc- 
tion of that evidence. 

Mr. Katz: If the Court please, with reference 
to both counts, both 1 and 2, I do want to eall your 
attention to this fact, and preliminarily permit me 
to say that I understand that prior rulings of a 
court are the law of the case that are binding ex- 
cept such motions that may be made at any time 
from time to time and every time that they are 
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made that the court before whom it is made, such 
as a motion to dismiss, is one of those things that 
any ruling that has previously been made is not 
binding upon this court. If I thought that it had 
been I wouldn’t make a motion and ask this 
Court to pass upon anything that was previously 
passed upon. 

The Court: I think that you are bound to make 
your motion and preserve your record and you are 
bound to make it at every stage of the proceedings 
at which you can make it. 

Ge Marz: Pat is rreht, vour Honor, and it is 
my thought though that the requirement that we 
make that motion is because the court before whom 
it is made at each stage has a right to determine it 
as that court views it. 

So I make the motion, and I want to say this, 
that with reference with count 1 and 2 both, that 
both of those counts make the allegation with re- 
spect to the tax that is due and owing thereon in 
the past tense. In other words, the charging part 
of the indictment is ‘‘Upon said net income’’—and 
I am reading now from count 2 and just by way of 
illustration—‘upon which said net income he owed 
to the United States of America an income tax of 
$5,843.91.’ It isn’t that he owes it, it isn’t alleged 
that he owes it, it isn’t that it is due; it is alleged 
that he owed it, and they refer to a calendar year 
1944. 

_ Now it might be, and I believe that the cases sup- 
port the proposition, that in a prosecution for at- 
tempting to evade income tax, in addition to show- 
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ing that there has actually been a willful attempt 
to evade it, it is incumbent that there be proved 
that there is a tax actually due and owing in a sub- 
stantial amount—it can’t be insignificant, In a sub- 
stantial amount—over and above the amount that 
was paid. 

The Court: Due and owing at the time the in- 
dictment was returned. If that were the case you 
would seldom have any income tax prosecutions 
because when the grand jury begins to breath on 
somebody’s neck they usually come in and pay. 

Mr. Katz: That may be, except this: this is the 
peculiar state of the situation that vou have, if the 
Court please. It is alleged in both of these counts 
that the defendants owed for the vear 1944, the 
amount owed in a tax over and above that which 
was reported and paid. 

The Court: Excuse me just a moment. Go ahead. 

Mr. Katz: Yes, your Honor. 

The Court: I missed your last statement. 

Mr. Katz: The statement is, in both counts 1 
and 2 it is alleged that the monev was owed for a 
calendar vear 1944. Now we do have situations, and 
T think it will develop in this case, if the Court 
please, individuals may be on a calendar basis and 
they may be interested in partnerships or joint 
ventures which are on fiscal basis. On a calendar 
basis thev report their income for the calendar year. 
On the fiscal basis they report their income from 
a partnership or joint venture the calendar vear in 
which they receive that income which, under the law, 
is received in the calendar year in which the fiseal 
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year for the partnership or joint venture ends. So 
that in a situation such as we have here, where an 
allegation is made that there was a tax due and 
owing for 1944, and actually the taxpayer is in a 
position where he is interested in a partnership or 
joint venture, the fiscal period for which commences 
some time in 1944 and ends some time in 1945, and 
consequently under the law—and I don’t believe 
there is ony question about my understanding of it; 
at least the correctness of the rule as I understand it 
—that income is reportable irrespective of when it 
is actually received as of the end of the fiscal year 
when it is distributable and deemed distributable, 
even though it is not actually received by the tax- 
payer. Consequently that will be reported in the 
year 1945, 

The Court: In which event the allegation would 
be that he owed the tax at whatever date the end 
of that fiscal year required instead of that he owed 
the tax. 

Mr. Katz: The point I am trying to make, if 
the Court please, that if in the year 1945 a return 
is made based upon the understanding, whether 
correct or incorrect, that the fiscal year of the part- 
nership being the year during which it is reported 
so that the income for 1944, the portion of 1944 
and 1945 in that partnership from that joint ven- 
ture is reported in 1945, we then have a situation 
where the taxpayer has actually paid all of the tax 
due and owing by him for the years 1944 and 1945. 

Now it may well be that the government takes 
the position that the part received in 1944 should 
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have been paid in 1944; the part received in 
1945 should have been paid in 1945, instead of it 
being treated as it was, as we think properly, a 
return for the entire period based upon that fiscal 
year. 

But nevertheless we are entitled to know—and 
the facts that I state to the Court are stated to lu- 
strate the position that we are in—we are entitled to 
know before we come in here to prepare our defense 
whether or not the government takes the position 
that there is tax due and owing over and above 
what actually has been paid, or whether they are 
taking the position that all the tax required to be 
paid has been paid. As a matter of fact, it may be 
that the facts will show, and I think they will, 
that there is an overpayment, but that it wasn’t 
paid within the period that thev believe under the 
law was required to be paid, although it was paid 
by the defendant Phillip Himmelfarb within a fiseal 
period in which he believed that it was reportable, 
returnable and paid. 

The Court: I think that is a matter of defense. 
I think so far as the indictment is concerned, the 
allegation that upon which said net income he owed 
to the United States and the date is fixed previously 
—well, the date is not fixed there so it doesn’t make 
any difference whether it is a fiscal year or calendar 
year—they just allege here that he committed fraud. 

Mr. Strong: We have the date at the onset of 
the count. 

The Conrt: On or about the 15th of March. 

Mr. Strong: Yes. 
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The Court: And on that date they owed it. 
And if, for instance, the government were contend- 
ing that it was a fiscal return ending at the end of 
May or the end of June, as many of them do, or the 
end of July, they would allege that on or about 
such and such a date, that is, the 30th of June or 
the 15th of July, whatever the date was. I think 
the indictment is sufficient in that respect. That, 
however, is a matter of defense. It may become ap- 
parent from the evidence of the case as it enfolds 
that that was the intention and understanding, m 
which event why a motion for a judgment of ac- 
quittal at the end of the case would permit the 
Court to take that into consideration. 

Mr. Katz: It is quite obvious, I believe though, 
that from the nature of the allegations of counts 1 
and 2 of the indictment, together with the bill of 
particulars, that a defendant is not advised and is 
not in a position to know what of many, many pos- 
sible claims he may be called upon to defend against. 
That is one of the points I make, but that is one 
of the things that your Honor has said that has 
been ruled upon and your Honor isn’t going to ap- 
parently change that. I do, however, make that 
motion. 

Now I wish to make one other motion, if the 
Court please, and that is a motion to withdraw a 
juror and to declare a mistrial, and it is based 
upon this fact: Your Honor will recall that vester- 
day during the impanelment of the jury that Mr. 
Strong voluntarily and gratuitiously made a refer- 
ence to a pending OPA ease. Your Honor, before 
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objection could be made, immediately instructed the 
pane] that was being examined for purposes of 
selection and impanelment of the jury, that that 
had nothing to do with it, instructed them to dis- 
regard it, and made a full and fair instruction 
upon that point. That was done, as I say, if the 
Court please, without even the opportunity or 
necessity for any objection or protest on the part 
of counsel. Because your Honor did so immediately 
and quickly make that instruction, there wasn’t 
anything to be gained at that point, if the Court 
please, other than to further increased the preju- 
dice by making the objection which would have re- 
sulted 1n the instruction that your Honor previously 
had made, and a motion couldn't have possibly 
have been made to withdraw a juror and declare 
a mistrial because the jurors had then not been 
impaneled. I believe that any such motion as I now 
make in the absence of the jury, had it been made 
in the presence of the jury, would have tended 
only to emphasize and increase the prejudice re- 
sulting to the defendants. 

Now I am familiar with the fact, your Honor, 
that in these tvpes and kinds of cases where, of 
necessity, other offenses must be shown in order 
to prove the offense with which the defendant is 
charged, that such other offenses may be shown. 

The Court: Similar offenses. 

Mr. Katz: Similar offenses. 

The Court: They must be similar. 
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Mr. Katz: Yes, your Honor. But those are not 
matters that can be gone into, in so far as the evi- 
denee necessarily brings that to light. That isn’t 
the situation here, and even where such separate 
offenses may be shown, reference may not be made 
to any pending action or actions of a criminal 
nature against the defendants. Now that was done. 

The Court: J think that is the rule. There isn’t 
anv doubt about it at all. I thought that I had 
eured the possible prejudice yesterday but L am 
not sure about it. It is a very rigorous and stringent 
tule and requires absolute obedience to avoid any 
prejudice. 

Mr. Strong: Your Honor, I would have no ob- 
jection to the calling of another panel. I don’t want 
to injure the defendants by a statement which I 
didn’t realize was improper when I made it. I will 
agree, if your Honor sees fit, to call another panel 
of jurors. 

The Court: We ean’t get one this morning. Is 
there a panel around the court rooms? 

The Clerk: I do not believe so. 

The Court: Do you think we ean get one by 2:00 
o’clock? 

The Clerk: No, your Honor. 

The Cowt: I do not want to delay the trial, but 
I think you are right, counsel, on the matter of the 
possible prejudice here. The law is so strict and 
stringent in that regard, I mean only in cases where- 
in willfullness or a specific intent is an element of 
the crime is there permission then, and it is a 
restricted and limited one, to show similar prior 
offenses, but they must be completed offenses. 
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Mr. Strong: JI may point out for your Honor’s 
information that almost as soon as this case opens 
we intend to show that the monev was received from 
OPA over-ceiling sales. That was the source of the 
funds in this case. 

The Court: Is it your intention to show that 
they were over-ceiling sales or that they were just 
a source of money ? 

Mr. Strong: Side money payments in addition 
to the ceiling amount. But I said I would agree to 
another jury. I don’t want to leave anything which 
might constitute an improper selection or reversible 
error after the case is finished. I would rather get 
it done with right now. 

The Court: I will grant the motion to withdraw 
the jury and declare a mistrial, and continue the 
matter until 2:00 o’clock. I will hold that order a 
moment and see if there is a jury around some 
place. Can you conduct an exploratory expedition, 
Mr. Clerk? 

The Clerk: Yes, your Honor. 

The Court: May it be stipulated that the jury 
may be excused without being brought back to 
court ? 

Mr. Strong: So stipulated. 

Mr. Katz: Yes, your Honor. 

Mr. Robnett: We so stipulate. 

The Court: Advise the jury, Mr. Bailiff, that 
they are excused until notified; that they are per- 
manently excused from this case and excused until 
notified, and do not advise them any further. 

Mr. Strong: May I ask this, your Honor: There 
are scme witnesses here who are businessmen and 
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they are quite busy. I don’t believe we will have a 
jury selected and start with the trial actually be- 
yond possibly the first witness until tomorrow morn- 
ing. Would it not be possible to have them all ex- 
cused until tomorrow so that they can get back to 
their respective businesses ? 

The Court: The Clerk says that it is difficult to 
get the jurors by telephone and get them here by 
2:00 o’clock. I think that in the long run time will 
be saved—I am sorry about it; I know that a lot 
of witnesses are here and the lawyers and every- 
body—the order will be then to continue all pro- 
ceedings in these matters until tomorrow morning 
at 9:30 o’clock. 

(Whereupon, at 10:55 o’clock a. m., an ad- 
journment was taken until 9:30 o’clock a. m., 
Wives 1947) 
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Los Angeles, California, May 19, 1947 
10 o’Cloeck A.M. 


The Clerk: Your Honor, we have the matter of 
United States vs. Sam Ormont and Phillip Him- 
melfarb, doing business as Acme Meat Company, 
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motion for immunity and for order barring prose- 
cution of defendant Sam Ormont and notice of an 
application by defendant Sam Ormont, and Sam 
Ormont doing business as Acme Meat Company, 
for leave of Court to file a complaint in action in 
the United States Emergency Court of Appeals 
against Phillip Fleming, Temporary Controls Ad- 
ministrator. 

Mr. Chamie: Your Honor, My. Strong who is 
representing the Government is up in San Fran- 
cisco before the Ciremt Court of Appeals, and he 
asked me to inform the Court that he would be 
ready and available for the trial of the criminal 
matter which is set for the 21st of May. 

The Court: There are two criminal matters. Is 
this the matter which is going to trial? 

Mr. Chamie: ‘The income tax case is the one that 
is going to trial. 

The Comt: This is a conspiracy and an Emer- 
gency Price Control case? 

Mr. Chamie: The information I have is with 
relation to the income tax trial on the 21st. 

The Court: There are two cases, are there not? 

Mr. Robnett: There are two cases, your Honor, 
and this is on the Emergency Price Control Act 
which is to follow the other case. The other case 
is set for the 21st. This has really nothing to do 
with the other case. 

The Court: Are you familiar with this is at all? 

Mr. Chamie: Not at all. 

The Court: My. Strong is? 

Mr. Chamie: Yes. 
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The Court: Will he be ready to go to trial on 
the 21st, on Wednesday? 

Mr. Chamie: He will] be, your Honor. 

The Court: When the matter was assigned to 
me by Judge Weinberger, I understood these mo- 
tions—there were some motions in this and are 
there some motions in the Internal Revenue ease 
too? 

Mr. Robnett: There is none in that, your 
Honor. 

The Court: That there were some motions set 
for today before Judge Weinberger and I made the 
suggestion, either to him or to Mr. Strong, that 
they be put over until tomorrow. in view of the 
fact that the income tax case is going to be tried 
first and that both cases are against the same 
defendants. Is that correct? 

Mr. Robnett: ‘hat is correct. 

Mr. Chamie: Yes. 

The Court: Ithink I might defer any considera- 
tion of this until the conclusion of the Internal 
Revenue case. 

Mr. Robnett: There is only one thing, your 
Honor, in one of these cases there is a motion for 
leave to bring suit against the present occupant of 
the position which we have to bring our suit before 
the Emergency Court of Appeals, Mr. Fleming. 
Our information is that we would need to file that 
suit before the Ist of June, if filed against him. Of 
course there nnght be a successor, but in any event 
that was our information, that the suit it it was 
filed before the Ist of June would be against that 
party and our motion is for that. 
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Now that would seriously affect our preparation 
in that case which follows this. We would not have 
much time to prepare, in fact we don’t have any in 
between time after we try the one ease if the other 
is to follow. I would like very much if we could 
get this disposed of before the trial of either ease. 

The Court: Has the Government filed any an- 
swering brief or memorandum here? 

Mr. Chamie: I am not in any position to 
answer. 

The Clerk: I have not received anything. 

Mr. Robnett: They have not, your Honor. 

The Court: Ma. Strong will return tomorrow? 

Mr. Chamie: He will, sir. 

The Court: Would it be a matter of too great 
inconvenience to you, Mr. Robnett, to return tomor- 
row afternoon at 2:00 o’clock. 

Mr. Robnett: No, vonr Honor. We are agree- 
able to accommodating counsel, naturally. 

The Court: In the meantime I can examine the 
file and examine your motions. I notice that vou 
refer to several price regulations. 

My. Robnett: Yes, sir. 

The Court: I do not have them available. 

Mr. Robnett: I think we may have all of them, 
at least all the amendments. 


(The documents referred to were passed to 
the Court.) | 


The Court: You have quoted the pertinent por- 
tions of the regulations in vour memorandum, have 
you? 
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Mr. Robnett: No, youx Honor. I have not 
quoted the regulations as to prices at all, only 
referred to the fact that none of these regulations, 
up to a certain one which was in 1945 were ever 
approved by the Secretary of Agriculture, and 
neither the original nor those amendments. That 
is all set forth in an affidavit and we have as a 
background for that wired and found out that that 
was true from the Department itself. 

The Court: And the basis of your objection, 
briefly stated, is that this concerns an agricultural 
commodity, to-wit, meat, and that under the terms 
of the price control law any regulation had to be 
approved by the Secretary of Agriculture. 

Mr. Robnett: That is correct. 

The Court: Which was not done? 

Mr. Robnett: Well, we don’t go quite so far as 
saying just meat, your Honor, that we claim that 
it pertains to everything this defendant was en- 
gaged in handling. 

The Court: What was he engaged in handling? 

Mr. Robnett: Beef carcasses and veal carcasses. 
There is a little difference between whether it is 
meat that is cut and whether they are carcasses. 

The Court: You mean meat ceases to be meat at 
a certain point and becomes a vegetable? 

Mr. Robnett: No. It may cease under this act 
to become a commodity. 

The Court: An agricultural commodity ? 

Mr. Robnett: A processed commodity after they 
have cut it up. It is still meat, and of course we 
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contend that it remains an agricultural commodity 
until it is at least cut up. That is what he was deal- 
ing with, was carcasses. 

The Court: I do not know as that would appear 
from the face of the mdictment. 

Mr. Robnett: Yes, your Honor. 

The Court: It describes the sale of meat. 

Mr. Robnett: If you will note Counts 2, 3 and 4. 

The Court: Well, it says agree to sell certain 
meat items described by them as “1 B Beef.’”’ 

Mr. Robnett: A whole beef, that is. 

The Court: It doesn’t say it is a whole beef. 

Mr. Robnett: ‘‘1 B Beef’? would be B quality 
beef, I take it. 

In any event, your Honor, that is what was han- 
dled and that is what will be developed in the case. 

The unfortunate feature is that there is only one 
court which they have allowed to determine that 
fact, and that is the Emergency Court of Appeals, 
as to whether that is an agricultural commodity or 
whether the regulations were duly adopted and 
approved, so that we are asking there merely for 
the permission to bring that suit to test that, and of 
course incidentally for an abatement of this indict- 
ment until that is determined. =a : 

The Court: Now you said vou had copies of the 
regulations available that you could leave with me 
here ? 

Mr. Robnett: I can leave with you 169. I will 
sav this, vour Honor, that although we cite the oth- 
ers because they are cited in the indictment, they 
pertain to a different class of slaughtering, to hogs 
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and such as that that we did no slaughtering of, and 
I am sure there will be no evidence in the case, 
although they are set forth in the indictment. I do 
not have those with me but I do have 169, which is 
the one that pertains to this. 

The Court: .Is that a copy you can leave with 
me? 

Mr. Robnett: Yes. And it covers all amend- 
ments up to May 25, 1945. Here is one to December 
1945. 

In December 1945 they did start approving the 
amendments. I will leave this with vou. 


(The documents referred to were passed to 
the Court.) 


Mr. Robnett: The other motion, of course, is the 
motion for immunity on the ground that the defend- 
ant was compelled to testify before the grand jury. 

The Court: In this case? 

Mr. Robnett: In this same ease. 

The Court: That is supported by an affidavit? 

Mr. Robnett: Yes, it is, vour Honor. 

The Court: Of whom—oh, ves. 

Mr. Robnett: Pardon me. In connection with 
this other motion, I have one here showing approval 
by the Secretary of Agriculture just to show you 
how they did approve after they started approving. 

The Court: This one is 169, August 30, 1946. 

Mr. Robnett: All I was doing, your Honor, was 
just showing that those approvals are always put 
on when they are granted and the others that I have 
shown you are not, and do not have that on it. I 
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don’t know whether I make myself clear there or 
not. Of course we have an affidavit that states that 
they were not approved. 

The Court: Ordinarily in these matters—I have 
had several of them—lI have granted I think one or 
more but I did so after the trial because at that time 
there could be no question about the facts upon 
which the Government was asserting a violation. 

Here I notice the first count is a conspiracy count 
and it merely alleges that they will sell meat at 
prices in excess of these regulations. It doesn't 
deseribe the kind or type of meat, and the rule of 
course is that in construing an indictment recourse 
cannot be had to the subsequent counts for an expla- 
nation of what is contained in the first count. The 
Government is the one who usually comes in and 
asserts that. So in looking at the face of this I 
would just say offhand that there would be nothing 
before me which would show any doubt as to the 
conspiracy count, but what the kind of violation 
aimed at is.that prohibited by the preseribed regu- 
lations. Do I make myself clear? | | 

Mr. Robnett: IJ appreciate that. 

The Court: If, however, upon the trial of the 
ease it develops that the basis of the conspiracy 
count is whole carcasses of beef which, as you claim 
under the law must be approved by the Secretary of 
Agriculture, then possibly a situation would arise 
where I could certify the matter to the Emergency 
Court of Appeals who would then have before them 
the record and the facts. Now IT do not see how the 
Emergency Court of Appeals, in looking at this 
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indictment, unless there was a stipulation from the 
Government that it did cover only whole carcasses 
of beef rather than any other type or kind of meat 
or whole carcasses of beef, whatever it is, unless 
there is a stipulation it doesn’t seem to me that the 
Emergency Court of Appeals would be able to deter- 
mine whether or not your point was good or bad 
because they cannot tell from reading the conspiracy 
count that it means whole carcasses of beef. 

Mr. Robnett: Well, your Honor, I don’t think 
they can determine on the indictment here because 
that would not be before them but they could deter- 
mine whether or not as it applied to the things we 
claim the act was valid or invalid. 

The Court: Yes, the indictment would have to 
be before them, they would have to have some— 
that would be the basis of the certification then. 

Mr. Robnett: It isn’t really a certification, it is 
only a permission, as I understand it, under the act 
that we have to get in order to bring the suit. But 
it would at least apply to the three or four separate 
counts and if we went to trial they are all before 
the Jury and we might be in a position that we 
would be seriously injured because we had _ not 
invoked the jurisdiction of the court in raising that 
point, and that would jeopardize us. 

The Court: ‘Tomorrow afternoon at 2:00 o'clock 
if you will return, perhaps in the meantime I will 
be able to get hold of Mr. Strong when he returns 
tomorrow morning and see whether or not he would 
make a stipulation concerning the basis of the 
eharge in Count 1. 


us. Umted States of America 271 


Mr. Robnett: Very well, your Honor. That 
will be 2:00 o’clock tomorrow afternoon ? 

The Court: I will continue this until 2:00 o’clock 
tomorrow. 

Mr. Robnett: Thank you. That is as to both 
motions ? 

The Court: As to both motions. 


eee 


Los Angeles, California, May 20, 1947 
10:00 o’Clock A.M. 


ae 


he Court: Ex parte? 

The Clerk: No ex parte, your Honor. 

The Court: Very well. No. 19094, United States 
vs. Sam Ormont and Phillip Himmelfarb. 

Mr. Robnett: Ready, your Honor. 

The Court: Is Sam Ormont here? 

The Defendant Ormont: Yes. 

The Court: Phillip Himmelfarh ? 

The Defendant Himmelfarb: Yes. 

Mr. Strong: Iam here but I don’t know whether 
I am ready. I would like to have the motion go on 
of course and if there is anything to be added, with 
your Honor’s permission might I have, if you so 
desire additional matter, some time to get a memo- 
randum up subsequently. But T have no writings 
of any kind in opposition because | haven’t had 
time to prepare one. I do oppose the motions and 
possibly the argument will take care of everything 
necessary, but if not I will ask you Honor’s indul- 
gence to give me a little more time. 
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The Court: I have read the motion for immu- 
nity on behalf of Sam Ormont and it did not appear 
to me to be sufficient. There isn’t anything that I 
can tell from what is before me now as to what 
questions he was asked or whether he was asked 
at all about the matter concerning which he was 
indicted. Was this the grand jury which indicted 
him? 

Mr. Robnett: I understand so. 

The Court: Or was it the previous grand jury? 

Mr. Robnett: I understand it was the same 
grand jury. That is my understanding, vour Honor. 

The Court: Do you have the file here? 


(The document referred to was passed to 
the Court.) 


Mr. Strong: It was not the same grand jury and 
it is obvious that it could not be. 

The Court: It does not appear to be. According 
to the affidavit he appeared in February 1946. That 
grand jury was discharged in September 1946 and 
the new grand jury impaneled in September, unless 
—can you state that it is not the same grand jury? 
Sometimes these grand juries are held over by a 
special order of the court. 

Mr. Strong: They were two different grand 
juries, as far as I remember. 

The Court: Then on the face of it your motion 
for immunity on that ground alone would have to 
be denied. 

Mr. Robnett: Your Honor, may I make just one 
or two observations? I don’t understand that ques- 
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tion of immunity would be whether it was the same 
grand jury or it was not the same grand jury; it 
would be based upon the proposition that when the 
Government called the defendant and compelled him 
to testify by subpoenaing him before the grand jury 
on a hearing and compelled him to give evidence 
in connection with the matters, the very matters 
which later he was indicted for, whether he was 
indicted on his testimony or not I don’t think would 
make any difference. It would be a question that 
they had compelled him to give evidence on that 
subject matter and matters relating thereto and 
then afterwards indicting him. I think he is entitled 
to his immunity because he was compelled to give 
that evidence, not whether an indictment was based 
on that or not. 

The Court: There is a’ possibility that that could 
be so but it doesn’t appear from the files and records 
before me that it is so. In other words, it could be 
so if the testimony and evidence which he gave 
before a grand jury which died or expired by expi- 
ration of its term of office which was not used in 
any subsequent indictment, it would seem to: me' 
that he suffers no prejudice. = ee 

Mr. Robnett: Your Honor, I believe this is’ a 
fact—maybe counsel knows whether it‘is not not—-* 
but I believe that that grand jury before whoni he 
was called and so testified, that they were examin- 
ing and going into the investigation regarding 
alleged violations of the OPA—I will refer to it as 
that—violations which they claimed tthe Southern 
California Meat Company and its officials had eom- 
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mitted in connection with this event. I believe that 
grand jury rendered an indictment against this 
Southern California Meat Company, or some of its 
officials, or both, and that they have plead guilty in 
that matter. That evidence of the defendant was 
taken into account undoubtedly in that case. There- 
fore he. was giving evidence in connection with a 
matter which afterwards they have indicted him on. 

And if you will notice in the first count in this 
ease there are many charges there of his alleged 
violation i connection with the Southern California 
Meat Company. Many of the overt acts pertain to 
the Southern California Meat Company. 

The Court: That would compel me to draw an 
inference which I do not think I would be war- 
ranted in drawing from the state of the record 
before me. Now I know it ts the custom and practice 
ordinarily not to have a stenographic reporter in 
the grand jury. 

Mr. Robnett: Yes, I understand they did not 
have one. 

The Court: And if they did not have one we do 
not have the benefit of a stenographic transcript of 
what questions were asked him. 

Mr. Strong: That is wrong, your Honor. There 
was a reporter present. 

The Court: In the grand jury? 

Mr. Strong: There is not always, but in this case 
there was. A reporter was sworn in and he took 
stenographic notes. 

The Court: In this case of Mr. Ormont’s testi- 
mony ? 
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Mr. Strong: Yes. But I don’t think that we 
should be required to produce grand jury testimony 
unless they make a showing under oath. 

I can state to your Honor that Mr. Ormont said 
nothing which tends to incriminate him, absolutely 
nothing, and therefore he has no immunity of any 
kind. He wasn’t being investigated and it has noth- 
ing to do with him. 

The Court: I appreciate the assurances of coun- 
sel, but as a judge, that is a conclusion that I must 
reach. 

Mr. Strong: I have the transcript of the testi- 
mony of Sam Ormont, every question and every 
answer. 

The Court: There would have to be that tran- 
script of testimony, but even so JI don’t know that 
the grand jury, not having indicted him, I think if 
you have that transcript that the defendant is 
entitled to have it for purposes of his Lon eor and 
submit the matter on that. o 

Mr. Robnett: Yes, vour Honor. I did not know 
that they even had a reporter. : 

The Court: Do you have it? 

Mr. Strong: No, I don’t have it with me. 

There is another question, unless your ‘Honor 
orders me to give a copy to the defendant, I can’t 
supply a copy. I only have the one copy.’ I ean 
supply it to your Honor. : a 

The Court: I understand under the new rules it 
ean be furnished upon the order of the judge. 

Mr. Strong: Yes. I just have the one copy and 
we don’t really have facilities for making copies. 
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The Court: If you can submit that copy to me, 
I will let the motion stand submitted upon that, the 
motion for immunity. 

Mr. Strong: Yes. 

Mr. Robnett: Thank you. But I would like to 
also call your Honor’s attention to the Armour case 
recently decided, and which I have cited, that in 
that case it was shown specifically that the defend- 
ants did not give any incriminating testimony, they 
gave testimony the other way, they denied any and 
all violations, nevertheless the Court there held 
they were entitled to immunity, that it didn’t make 
any difference what their answers were, whether 
they incriminated them or didn’t, the fact that the 
Government sought to inquire of them and that 
their answers might incriminate them seemed to be 
sufficient cause. 

I just cite that to your Honor. 

The Court: That is cited in your memorandum? 

Mr. Robnett: Yes. 

Mr. Strong: We will submit a memorandum, 
your Honor, of case to the contrary. 

The Court: I do not remember the case, but I 
remember the old rule which I ran into as a district 
attorney myself—of course I never had this situa- 
tion arise because where there was any possibility 
of a defendant being indicted I always had him sign 
a waiver of immunity. 

Mr. Strong: They wouldn’t do it. 

The Court: Otherwise the rule is generally that 
the man must claim his rights at the time, and T| 
think it even goes so far in some cases that he must 
claim it as to each question. 
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Mr. Robnett: There are many acts that do re- 
quire that he must claim it, and in the Armour case 
they did claim it, I will say that. They had counsel 
and they did claim it. 

There are cases though that intimate to the con- 
trary, where the defendant, as in the case of this 
instance, was not familiar with the law, did not 
know his rights, thought he had to obey the sub- 
poena and give testimony and had no legal advice 
on the subject. I have quoted from one case where 
they say, ‘‘Many know their rights and many do 
not.’’ The Armour case is cited on the last page of 
my authorities, your Honor. It is in 64 F. Supp. 
855. 

That case came up directly on that proposition, 
but their evidence, as I say—— 

The Court: Do you make nay point of the sub- 
poena issued to him by the OPA? 

Mr. Robnett: Yes, your Honor, I make a point 
on that as well as the one before the grand jury 
there he furnished books and records under sub- 
poena. 

The Court: To the OPA? 

Mr. Robnett: ‘To the OPA; yes. 

Mr. Strong: But not to me. 

The Court: Well, the act specifically provides 
for immunity there. 

Mr. Strong: I don’t know what books he fur- 
nished. I have never seen them nor do I know what 
they are. 

The Court: That does not make any difference. 
What page is that in your memorandum? 
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Mr. Robnett: That is at the foot of the third 
page and then on over to the fourth page. That 
was a subpoena duces tecum, and we have set it 
forth in which they required him to submit -those 
different books, general ledger, journal, invoices of 
sales, subsidy applications, reports, sales register, 
eash register, bank records, and so forth. 

Mr. Strong: I just want to point out to your 
Honor that records kept pursuant to the Emer- 
gency Price Control Act have been held time and 
again to be quasi-public records and there is no 
privilege attaching to them. The section deals with 
testifying, as I recall it, before one of the adminis- 
trative officers, and there is also a necessity, I he- 
lieve, for claiming immunity. Simple production 
of records which are quasi-public records provide no 
immunity whatsoever. 

The Court: That seemed to be the notion as to 
what the Glick case held, but the Circuit Court of 
Appeals of the Ninth Circuit recently modified the 
Glick case in the Freeman case. The distinction 
which they made in the Freeman case, if that is the 
name of it, was that in the Glick ease he voluntarily 
surrendered his records without subpoena and 
therefore he could claim no immunity. 

My. Strong: But the entire law dealing with 
quasi-public 1ecords would have no effect if they 
were in each instance held to be public property 
heeause they were voluntarily surrendered, because 
even personal records, private papers, which are 
voluntarily surrendered do not give the voluntary 
surrender any immunity. 
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The Court: That is correct, but the point is 
that he did not voluntarily surrender his records, 
that whatever the defendant in this case appeared 
with he appeared with under compulsion of a sub- 
poena which said at the end, in capital letters and 
black ink, as I remember, ‘‘ Fail not at your peril.”’ 

The case of Freeman vs. United States, 160 F 
(2d) 72 distinguishes the Glick case and held that 
the records, while quasi-public, may be had only by 
consent for the purposes of a criminal prosecution. 

Mr. Strong: J assume I have permission to sub- 
mit a memorandum within a short time? 

The Court: You mean by 3:00 o’clock? 

Mr. Strong: Commensurate with the disability 
of our secretarial services; say by next Monday. 

The Court: On the matter of immunity, do vou 
recal] that section in the act? 

Mr. Robnett: No, I do not. 


Mr. Strong: I have the act here: 


‘*No person shall be excused from complying 
with any orders under this section because of 
its privilege against self-incrimination, but the 
immunity provisions of the Compulsory Testi- 
mony Act of February 1, 1893, United States 
Code 49, Section 46, shall apply with respect 
to any individual who specifically claims such 
privilege.’’ 


And that of course is the Federal Communica- 
tions or Federal Trade Compulsory Testimony Act, 
I believe. 

The Court: What section is that? 


280 Philip Himmelfarb, Sam Ormont 


Mr. Strong: That is Section 922 (g). It is on 
page 361 of the United States Code Appendage. 

The Court: What is the immunity statute they 
refer to? 

Mr. Strong: That is in 49 U. S. C., Section 46. 

The Court: This act will apply with respect to 
any individual who specifically claims such privi- 
lege, and there is no showing here that he did claim 
the priviege. 

Mr. Robnett: No, your Honor, we have not made 
that showing. We made the showing that he didn’t 
know his right to claim it. 

The Court: Sometimes it seems like kind of a 
harsh rule, but it is the rule that that is lost because 
he did not claim it. He is presumed to know the 
law. 

On the matter of the motion for immunity, that 
will be submitted upon the receipt of the transcript, 
if you can send it down this afternoon. 

Mr. Strong: This afternoon? 

The Court: Yes, just the transcript. 

Mr. Strong: It comes together with a lot of 
other testimony. If your Honor is going to read 
it alone I will leave it together but if veur Honor 
intends to give a copy to the defendant 

The Court: No, I will just read it myself. 

Mr. Strong: Yes, sir. 

The Court: On the other motion, that is, your 
motion for leave to file a suit in the Emergency 
Court of Appeals, I again looked at the indictment 
and read vour brief and your memorandum, but the 
difficulty, as I pointed out the other day, I have to 
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judge what the facts are by what the indictment 
says they are. Now while it may be true about vour 
grades of beef as to the separate counts, the first 
count says nothing abont it, and there is nothing 
from which I can say that the meat which is de- 
scribed there, and it is only meat, is meat which it 
is, sides of beef—— 

Mr. Robnett: Sides and careasses. 

The Court: Now if the United States Attorney 
is willing to stipulate that the sales of meat de- 
seribed in the first count consisted only of sales of 
sides and carcasses of heer, or whatever it is 

Myr. Robnett: Beef and veal. 

The Court: 
have the question properly before me, and in a wav 
upon which I conld make a decision upon vour 
motion. But as it is now, I do not. 

Are you willing to make that stipulation? 

Myr. Strong: I can’t at this point, because as a 
matter of fact I don’t know mvself. But bevond 


beef and veal, then I would 


that, I wasn’t here yesterday, your Honor, and I 
don’t know what difference it makes whether it is 
or it isn’t. This man describes himself as a slaugh- 
terer in his sworn motion before the Court, but he 
also has filed a sworn income tax return. 

The Court: I haven’t got it. 

Mr. Strong: But he knows the facts. 

The Court: I know, but it isn’t what he knows, 
it is what I know. 

Mr. Strong: If there is that point, and if there 
is any further question arising, I would like some 
time to set this forth in my reply. 
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The Court: His point is, as he makes it here in 
the memorandum—I don’t know whether you have 
had time to examine it or not—his point is that 
type of commodity in which he was engaged in sell- 
ing was the type of commodity which arbitrarily, 
for the purposes of the Emergency Price Control 
Act, was described as an agricultural commodity 
requiring the approval of the Secretary of Agricul- 
ture of all maximum price regulations concerning 
their sale. 

Mr. Strong: Is there any contention that there 
is no such approval? 

The Court: Yes, he said there never was any 
approval of any of the regulations until a certain 
date which he has set forth here, and that all of the 
prior regulations, maximum price regulations, regu- 
lating the sale of the price of sides and carcasses 
were not approved by the Secretary of Agriculture, 
and that it is conceded by the Office of Price Admin- 
istration that that is so, and he has submitted Regu- 
lation 169 as of December 27, 1945 to show that it 
was not approved, and Regulation 169 approved 
August 30, 1946 to show the method of approval. 

Mr Robnett: That is correct. 

The Court: Another thing, I do not know in that 
connection, counsel, whether or not it is within the 
period. 

Mr. Strong: That is another point. It is not. 
It is within 30 days after arraignment or five days 
after judgment. 

The Court: No, T mean within the period, the 
sales were within the period where the regulations 
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were not approved. ‘These are dated April 1945, 
the 23d of April, 1945, the 4th of January, 1946, the 
13th of February, 1945, and the conspiracy to and 
including June 30, 1946. 

Mr. Robnett: Yes, but the overt acts, as you will 
observe, nearly every one of them is in 1945 long 
prior to the time when they started approving. 

The Court: That I cannot go by. While it is 
true in a conspiracy case you must allege an overt 
act, the gravamen of the charge is contained in the 
conspiracv allegation, which is that on or about 
the 1st of May, 1944 and continuously thereafter to 
and including June 30, 1946. They might have done 
several overt acts before that and _ still conspired 
subsequently. 

Mr. Robnett: Exactly so, but if I understand the . 
rule correetlv—I know in the state courts it is; I 
think it is here—that they must prove one at least 
of the overt acts they have alleged. 

The Court: Yes. 

Mr. Robnett: And there isn’t one of them that 
is alleged, as I understand it, in 1946. They are all 
in 1944 or 1945. 

The Court: That would not make any difference 
so far as the conspiracy is concerned. In other 
words, if the allegation of the conspiracy extended 
to a period of time when the regulation was ap- 
proved by the Secretary of Agriculture, then your 
point would not be good. Tt might be if they did 
not you might have a failure of proof sufficient to 
support a motion for a judgment of acquittal after 
the Government’s case in the other event, but I 
would not be able to grant any motion that you 
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have requested here on the face of the indictment. 

Mr. Robnett: Well, all right. As to all the 
items, that would be before the first approval which 
I have submitted to vour Honor. 

The Court: Which is the first approval now? 

Mr. Robnett. The first approval of Regulation 
169 was August 3, 1945. Now that approval is only 
an approval of an amendment and 169 itself was 
never approved. So if we tried the validity of that 
and the Court determined that 169 in and of itself 
and all amendments up to August 3, 1945 was in- 
valid, it would then mean that none of the evidence 
could go in even under the conspiracy item which 
would tend to show any violation. 

The Court: It is not a question of the evidence 
going in now, it is a question of whether or not I 
ean tell from the face of this indictment that you 
have a point which might be well taken. In other 
words, can I tell from the face of this indictment 
that it was the kind of meat and from the face of 
the indictment and the approval of the regulations, 
does it cover a portion of the period alleged in the 
conspiracy ? 

Mr. Robnett: It does cover a portion of the 
period at least, vour Honor, and it covers all of the 
overt acts as to the times that are alleged. 

Mr. Strong: I might say I am not participating 
much in this discussion because I am not acquainted 
with the administrative necessity for the Secretary 
of Agriculture’s precise action, and T assume that 
if there is any question in vour Honor’s mind that 
I would have the opportunity of submitting a 
memorandum. 
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The Court: There is a provision in the act 
which requires the Secretary of Agriculture’s ap- 
proval on any agricultural commodity, and the 
cases hold that an agricultural commodity is not 
that which we ordinarily consider to be an agricul- 
tural commodity but those which arbitrarily have 
been established to be an agricultural commodity 
for the purpose of law. 

Mr. Robnett: Now, your Honor, at least as to 
Counts 2, 3 and 8d, as the indictment reads, this 
motion—I mean this particular Regulation 169 and 
the amendments would apply, because those are 
shown to he in April and February of 19-45. 

mhesCourt: Yes, that is correct, but I do not 
think that it would he wise or just for me to give 
you permission to file suit on part of an indictment. 
If you are entitled to file the suit and part of it 
might be good and part of it might not be, then if it 
eventuates in a conviction, I at that time still have 
jurisdiction to permit you to take either all or a 
portion of it to the Emergency Court of Appeals. 

Mr. Robnett: Well, possibly vou aye correct in 
that. 

The Court: I cannot see how I can go along 
with you on your conspiracy count. On the others 
I can see your point. 

Mr. Robnett: The only thing is this, your 
Honor, there is a case holding that they were not 
allowed to do something, that is, to raise the point 
because it said they had never invoked their right 
to have it tested before the trial in the Kmergency 
Court of Appeals. We are seeking to get away 
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from that case by invoking that right and that privi- 
lege and asking for mere authority to sue. 

The Court: If you are granted authority then 
these proceedings are stayed. 

Mr. Robnett: They should be stayed until that 
is determined. 

The Court: What is that section? 

Mr. Strong: 924(d). It is right at the bottom, 
where it says ‘‘within 30 days after arraignment.’’ 

The Court: I have the act here which has a dif- 
ferent number. 

What did vou set forth here as your reasonable 
and substantial excuse for not presenting this in a 
protest to the administrator in accordance with 
Section 203 of the Act? 

Mr. Robnett: The only thing we set forth here 
is that it was not until the decision of the Suwanee 
Fruit & Steamship Company case that we were 
famihar with the rights to contest the validity on 
the ground that the agricultural commissioner had 
not signed. We have never filed any protest against 
the act itself and we didn’t come in here with a 
motion sooner because of the fact that that Suwanee 
case just came down on April 9th of this year. 

Then there is the case of Utah Junk Company 
vs. Porter, Price Administrator, which was decided 
February 26, 1946. We have the advance edition 
here in Voluine 328 U.S. No. 1 at page 39, in which 
it said that such a protest could be filed at any time. 

Mr. Strong: Within the Court’s discretion. 

The Court: A protest to the Administrator? 

Mr. Robnett: Yes, vour Honor. 
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The Court: But you did not file a protest? 

Mr. Robnett: Not yet, but we intend now to file 
this other proceeding, which would be in the nature 
of a protest, and pass on the validity. 

T do not think in the Suwanee ease, as I recall it, 
that there had ever been any protest filed. There 
they brought a suit. 

The Court: I do not have the Suwanee ease. 

Mr. Robnett: I think we have it here. 

The Court: Is it in the advance sheets? 

Mr. Robnett: Yes, your Honor. I can give you 
my copy of the decision. 

Mr. Strong: Is that the only copy you have? 

Mr. Robnett: That is all we have; ves. 


(The volume referred to was passed to the 
Court.) 


Mr. Robnett: Your Honor, I wish also to eall 
vour attention to the case of Ben H. Rosenthal & 
Company vs. Porter—they are companion cases— 
and in these cases it shows that they come under this 
very Regulation 169 and they filed those cases, or 
they initiated them in that court by filing a com- 
plaint pursuant to leave granted by the United 
States District Court of the Northern District of 
Texas. In that court criminal proceedings are 
pending charging the present complainants with 
illegal sale of beef carcasses at prices in excess of 
the maximum regulations. 

That case, after decision by the Circuit Court of 
Appeals, has now been certified to the United States 
Supreme Court and certiorari granted, so it is there 
pending. 
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There you will see they obtained leave of the 
court in a criminal case such as this to do the very 
thing we are asking the privilege to do. This is a 
very recent case. I believe the date was November 
26, 1946. 

The Court: I think it is a matter of discretion 
of the court, that is, the trial court, as to whether 
or not it should be granted. But I know it would be 
an abuse.of discretion of the trial court if I were 
to grant it on the facts set forth in this indictment. 
I do not even have an affidavit from either one of 
the defendants that that is what they sold and that 
they didn’t sell anything else, and what the Gov- 
ernment charges them with here in the conspiracy to 
sell meat. 

Now certainly not all the meat covered by Regu- 
lation 169 is to be regarded as an agricultural com- 
modity under the terms of the arbitrary standard 
set forth in that provision. 

Mr. Robnett: The application here is a verified 
apphieation by the defendant Sam Ormont in which 
he sets forth the only meat they had. They did have 
veal and beef carcasses. That stands undenied. 

The Court: Let me see. That is Sam Ormont’s 
affidavit ? 

My. Robnett: That is the application itself. This 
application was drawn as a verified application and 
you will find the verification on page 6. 

The Court: Where is that paragraph? 

Mr. Robnett: If your Honor will go back into it, 
on page 3 at lines 2 and 3, it alleges that the husi- 
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ness engaged in is a slaughterer of livestock, con- 
sisting solely of cattle and calves. 

The Court: Certified as a non-processing s!augh- 
terer. 

Mr. Robnett: Yes. And on lines 6 and 7 it 
states “‘during said entire period, said applicant 
sold only beef and veal carcasses, and did not sell 
any wholesale cuts.’’ That had eseaped my atten- 
tion. So it is a verified fact before your Honor. 

I cannot see the harm that results in allowing us 
to file suit, even though there is some delay, because 
if we do not succeed in that suit the sooner they can 
proceed with the trial of this action. If they do 
sueceed to make it broad enough to cover all the 
regulations, if we do succeed in holding that those 
regulations are null and void and were ab initio, as 
they did in the Suwanee case, then the Government 
has no case whatsoever. 

Mr. Strong: They can do that after judgment, if 
it is true. I haven’t had a chance to look into it and 
I don’t know where the Suwanee case is from. 

The Court: Suwanee Fruit and Steamship Com- 
pany vs. Fleming, United States Emergency Court 
of Appeals, decided April 9, 1947. 

Mr. Strong: Thank you, your Honor. 

The Court: I do not think that would be in the 
advance sheets yet. However, it may be. 

The thing that is in my mind, Mr. Strong, is that 
on his showing here, his verified showing—and you 
are going to file some telegrams or letters. were vou 
not, from the OPA, or something? © 
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Mr. Robnett: I could file them. I merely men- 
tioned that we have had it verified and had the oath 
taken as to which ones had not been approved and 
which ones had been. 

The Court: Very well. In view of that, as to 
those he would be entitled to file a suit. The ques- 
tion in my mind was whether or not on the con- 
spiracy count he would be entitled to file a suit. 
That turns on two questions, first whether o1 not 
the meat charged there is solely beef carcasses and 
not wholesale cuts, that is to say, those kind of mer- 
chandise which are deseribed as agricultural com- 
modities rather than those which are not and which 
may ke regulated without prior approval of the 
Secretary of Agriculture. In view of the defend- 
ant’s affidavit and showing under oath that that is 
the only thing in which he dealt, or in which they 
dealt, it seems to me that they have made a sufficient 
showing to overcome that difficulty in connection 
with the conspiracy charge. 

The next thought in my mind is whether or not, 
in view of the fact that the indictment alleges a 
conspiracy up to June 1946, which latter date is 
subsequent to the date of certain amendments being 
approved, the defendant would be entitled under 
any consideration to permission to file such a suit. 
His position is that they only approved amend- 
ments. 

Mr. Robnett: That is correct. 

The Court: That would take away from this 
court, by virtue of that, the jurisdiction and power 
to determine at the time of the trial if the amend- 
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ments were valid or the basic regulation was valid 
and applicable to this defendant. 

It would also seem to me, in view of the allega- 
tion of the conspiracy beginning at that period of 
time, that if the major portion of that time, if 
there was no valid regulation, that it might well be 
that the Emergency Court of Appeals, if they held 
the regulation void, as a result of that hearing that 
the indictment wouldn’t state an offense. 

J am inclined to think, Mr. Strong, that they have 
the permission to file the suit in the Emergency 
Court of Appeals. 

Mr. Strong: I would like 10 days to answer. 

The Court: I cannot give you 10 days. They 
ave both set for trial tomorrow. 

Mr. Strong: We can’t try both tomorrow. 

The Court: We can try one. 

Mr. Strong: We ean take the OPA case off 
calendar until I answer it, because this is an impor- 
tant matter. 

The Court: It is important. We will let the 
Emergency Court of Appeals decide it. 

Mr. Strong: Maybe the facts aren’t accurate. I 
may challenge them and your Hotor may have to 
hold a hearing to determine what the facts are. 
Possibly there are regulations where there is a 
signature of the Secretary of Agriculture and 
maybe it isn’t even necessary. I would like to have 
an opportunity to be heard on that: J cannot. con- 
ceive that all of these regulations at the time that 
this act was passed, after so many years of attempt- 
ing to enforce them, that the regulations aren’t valid 
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on their face is as simple as counsel states it. I 
would like to look into it before your Honor refers 
us to the Emergency Court of Appeals. 

The Court: The Emergency Court of Appeals 
held they were invalid in the Suwanee case. 

Mr. Strong: May I have until Monday? I will 
be in trial beginning tomorrow, so even that is not 
much time. 

The Court: The general idea is that these things 
ought to be disposed of promptly. I cannot see 
what harm can come if I grant permission to the 
defendants to file the suit. It looks to me like a 
reasonable question in view of the Suwanee holding. 
The defendant is not merely proffering something 
here for purposes of delay, but it looks as though 
he may have a question that might be a well taken 
question. If I can grant him permission, he has to 
eo to the Emergency Court of Appeals and practi- 
eally get their permission to file a suit, and if thev 
say no, why then he is back here. If they hold that 
the regulation is good then you can still try your 
criminal case, and if vou try the criminal case and 
then they went up and it was held that it was bad 
you would have wasted a lot of your time, a great 
deal of valuable and diligent work and effort which 
you could spend usefully on other things. 

Mr. Strong: Let us assume that I can show you 
by Monday that it should not go to the Emergency 
Court of Appeals. 

The Court: It would seem to me that in the long 
run the matter would be disposed of better if I 
grant the request. The only question that I am con- 
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cerned about, counsel has filed his verified petition 
and has stated that he bases his verification as to 
that upon information received from the Office of 
Price Administration, or some office here. 

Mr. Robnett: From the Department of Agricul- 
ture. 

Mr. Kosdon: From the clerk’s office of the 
United States Emergency Court of Appeals. 

The Court: If you can furnish me any informa- 
tion—what date is Monday? 

Mr. Strong: You see, I don’t have the advan- 
tage of those telegrams. I have to start getting 
them now. 

The Court: I think you would probably do that 
by Friday, Mr. Strong. The only question I am 
interested in is whether or not the Secretary of 
Agriculture did or did not approve any of these on 
or about—what date was it? You ean have the 
whole history of his approval of these various regu- 
tions and you can have that by Friday, I am sure, 
by the use of the teletype. 

Mr. Strong: I will try. 

The Court: So I will continue this matter until 
tomorrow morning—we will all be here anyway— 
and thereafter continue it from day to dav until 
Friday. 

The motion for immunity will be submitted and 
as soon as Mr. Strong gets a chance he will send 
down the transeript with Mi. Ormont’s testimony. 
That motion is, I note, made only on behalf of 
Ormont and not on behalf of Himmelfarb. 

Mr. Robnett: That is correct. 
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Los Angeles, California, May 26, 1947 
10 o’Clock A.M. 


The Court: Ex parte? 

Mr. Strong: As to the motion on Case 19094, 
I am not prepared as vet. I notice it was put at 
the end of the calendar. I wonder if it could be put 
over until tomorrow. We have a telegram from 
Washington saying they haven’t been able to get 
the material together. 

The Court: Counsel are entitled to a ruling on 
it in sufficient time to file a complaint before the Ist 
of June. 

Mr. Strong: I will agree to have the trial put 
over so that they will have sufficient time to get 
their material together. 

The Court: It is not a question of getting the 
trial put over, it is a question of getting their com- 
plaint filed in the Emergency Court of Appeals 
before that date. In other words, I have to aet on 
their motion now. 

Mr. Strong: Of course I can argue just on the 
amendment. I think on its face it shows there is no 
ground for going to the Emergeney Court of Ap- 
peals. But we were looking for further details to 
assist your Honor in reaching a conclusion. 

The Court: I will hold it until IT get it on the 
calendar. 

ap ac ne ¥* * * * * 

The Court: Mr. Strong, when can vou be ready 
in this other matter? On the present state of the 
record it would seem to me that I would have to 
grant the petition to file a suit in the Emergency 
Court of Appeals. 
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Mr. Strong: Except with this possibility, if your 
Honor will take a few minutes to examine the 
statute as it was originally enacted and as it was 
amended, I think you will see on the face of the 
statute that the Secretary of Agriculture’s approval 
doesn’t come into play until July 1, 1945. And I 
have references to the Federal Register now which 
will show that on and after July 1, 1945 he approved 
everything he had to approve. 

If your Honor is not convinced that the language 
in the amendment which I say is the language which 
brings in the Secretary of Agriculture with refer- 
ence to these particular defendants, that it does do 
so, then what I am getting now is more authority 
to show that that language covers cattle, and as to 
that I have a telegram from the Assistant Attorney 
General dated the 23rd which says it is impossible 
to obtain all information desired today. Will advise 
you later. I assume he means today or tomorrow by 
Plater.” 

sut here is the language that I want to point to, 
your Honor, and | think this is very important 

The Court: They served me with a brief five 
days after the brief was argued before the Supreme 
Court where I was a party defendant, so I do not 
know what they mean by “later.” | 


My. Strong: The language which brings the 
secretary of Agriculture’s approval into this mat- 
ter is that contained in the amendment which went 
into effect as of July 1, 1945, and the language i 1S: 

‘Feed product, processed or manufactured in 
whole or as a substantial part from any agri- 
cutural commodity.’’ 
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Now that language is the language that brings in 
livestock and cattle. That gets into the statute for 
the first time as of June 3, 1945. Subsequent to that 
date all of the necessary changes in amendment 
were signed by the Secretary of Agriculture. 

The Court: What section of the act as origi- 
nally enacted ? 

Mr. Strong: It is 908(e). 

The Court: That is the code? 

Mr. Strong: Thatis 18 U.S. C.; ves. 

The Court: Ustlat 30f 5? 

Mr. Strong: I guess it is 203. Mavbe it is 3. I 
have the code without the other numbers. 

Mr. Kosdon: I believe that comes in under Title 
50 and appendix. 

The Court: I have the act here and it indicates 
in the text of the act by footnote each sentence and 
clause that was added and the date of its addition, 
so if you have the section I ean find it. 

Mr. Kosdon: 908(e), Section 3. 

The Court: It is Section 103 of the act. 


The act as originally amended provided: 


‘Notwithstanding any other provision of this 
or any other Jaw, no action shall be taken under 
this act by the Administrator or any other per- 
son with respect to any agricultural commodity 
without the prior approval of the Secretary of 
Agriculture. ”’ 

In 1945 the language, with respect to any agricul- 


tural commodity without the prior approval of the 
Secretary of Agriculture’? was changed to read 
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‘without prior written approval of the Secretary of 
Agriculture with respect to any agricultural com- 
modity or with respect to any regulation, order or 
price schedule or other requirement applicable to 
any processors with respect to any food or feed 
product processed or manufactured in whole or a 
substantial part from any agricultural commodity.” 

Mr. Strong: That is the point. 

The Court: That was the change. In other 
words, under the original act the agricultural com- 
modity was not cattle. 

Mr. Strong: No, and it became that by virtue of 
the language, ‘‘applicable to any processor with 
respect to any food or feed products processed or 
manufactured in whole or in substantial part from 
any agricultural commodity.’’ That is where the 
cattle come in. 

And the thing, vour Honor, that I have asked the 
Department of Justice to supply are the hearings 
and the reports before the various branches of Con- 
gress, so if your Honor has any doubt as to the 
fact that this language that J have read means c¢at- 
tle, I want to bring further expositions by the 
various senators and representatives. 

The Court: The difficulty is that the power is 
taken away from me to determine that. In other 
words, if it becomes a matter of construction I have 
no power to construe it. 

Mr. Strong: Unless the language of the adopters 
of the amendment is so clear that there isn’t any 
question. 
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The Court: It might be very clear to me but I 
might reach one conclusion which the Emergency 
Court of Appeals might say was very clear to them 
but exactly the opposite, and they have the power 
to decide that and I do not. In other words, if it is 
a matter of construction of this statute or of the 
regulation that is issued under it, I Just do not have 
any power to construe it. 

Mr. Strong: That would apply to almost every 
word of the statute or regulation if it were doubtful. 

The Court: If the question is raised. 

Mr. Strong: Well, that is exactly what I am 
trying to get, your Honor. 

The Court: As to the validity of it. In other 
words, like in the recent eases I issued it there be- 
cause somebody raised the question of what was 
meant by ‘‘rent,’? whether or not Mr. Auerbach’s 
collection of what he termed a service charge was 
rent. So I think here that in view, as I say, of the 
present state of record, I will have to grant this 
motion. There is no substantial harm that can come 
to the Government by virtue of it. 

Mr. Strong: May I state for the record what it 
is that I am trying to get so that there won’t be any 
question about it? 

The Court: All right. 

Mr. Strong: What I am trying to get is reports 
of the various hearings held before the different 
branches of the Congress and their committees and 
subcommittees in discussing this particular amend- 
ment which was subsequently enacted as was read. 


us. United States of America 299 


to show that by the words “‘the product’’ and the 
various other words, this change which your Honor 
indicated meant cattle. 

The Court: Your position is that they enlarged 
‘agricultural commodities’’ to include cattle by the 
amendment and it was not included originally ? 

Mr. Strong: That is right. 

The Court: I think I understand your position. 

Mr. Strong: And further that subsequent to 
June 30, 1945 every amendment to every one of the 
maximum price orders, revised maximum price ° 
orders, and other documents involved in this case 
that were issued by the Office of Price Administra- 
tion were approved in writing by the Secretary of 
Agriculture, and I have the references to the Fed- 
eral Register, which T assume vour Honor doesn’t 
want in view of your intended ruling. But they 
were all approved, every amendment was approved, 
subsequent to June 30, 1945. 

The Court: The motion for permission to file 
suit in the Emergency Court of Appeals is granted 
in Case 19094 to the defendants named. 

The motion for dismissal] | 

Mr iosdon: If the Gourt please. before you 
rule on the motion for immunity, L would like to 


give several additional citations.:” 

Mr. Strong: Just a momént. T-haveri’t supplied 
them with the transcript vet. IT don’t think vour 
Honor would want to rule on it until then. 

The Court: The motion for imimuhity ‘of the 
defendant Ormont will go off calendar’ to be reset 
upon disposition of the case: by ‘the | Emergency 
Court of Appeals. 
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Mr. Robnett: Will there be an order of ahate- 
ment for this particular criminal case pending that 
matter ? 

The Court: The statutory order of abatement 
pending the determination by the Emergency Court 
of Appeals is likewise granted. 

Mr. Strong: I understand that they must per- 
fect their complaint and appeal within a certain 
number of days. 

The Court: That is up to them. All I am doing 
this morning is granting their motion. 

. Mr. Robnett: Should I prepare a written order, 
your Honor? 

The Court: I think probably there should he a 
written order. 

Mr. Robnett: Very well. We will prepare one. 

Mr. Strong: May I ask this, if your Honor 
doesn’t mind: I assume, in view of your Honor’s 
ruling, there is really no point to the Attorney Gen- 
eral’s office getting the materials together because, 
as I gather, regardless of what those hearings will 
show your Honor still considers that a matter of 
construction to be determined by the Emergency 
Court of Appeals? 

The Court: Yes. However, I think the Attorney 
General’s office will probably want to get it ready 
to respond to their suit because they say they are 
going to file a suit. 

Mr. Strong: As I understand, it won’t make anv 
difference as to what comes up here because it would 
then be a matter of construing the statute, which 
your Honor feels the Emergency Court of Appeals 
should do. 
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“The Court: I think the Emergency Court of 
Appeals has the jurisdiction and I do not. There 
should be a recitation in the order that the objection 
is made in good faith and that there is reasonable 
and substaitial excuse for the defendants’ failure to 
present such objection in a protest, and so forth. In 
other words, you have to conform to the statutory 
language. 

Mr. Robnett: Yes, your Honor. 

The Court: Very well. 
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In the District Court of the United States in and 
for the Southern District of California, 
Central Division. 

Honorable Peirson M. Hall, Judge Presiding 
No. 19138, Criminal 


UNITED STATES OF AMERICA, 
Plaintiff, 
VS. 
SAM ORMONT and PHILLIP HIMMELFARB, 
Defendants. 


REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 
Appearances: 

For the Plaintiff: James M. Carter, United States 
Attorney, Los Angeles 12, California; by William 
Strong, Assistant United States Attorney. 

For the Defendant, Ormont: Daly B. Robnett, 
Esq., 1007 Spring Areade Building, Los Angeles 
13, California; and Benjamin F. Kosdon, Esq., 1007 
Spring Arcade Building, Los Angeles 13, California. 

For the Defendant, Himmelfarb: William Katz, 
lisq., 415 Chester Williams Building, Los Angeles 
13, California. [2*] 

Los Angeles, California, May 23, 1947 

9:30 o’Cloeck! A. M. 

(The following proceedings were had in 
ehambers, Court, counsel and defendants ‘pres- 
Chita) 

Mr. Robnett: Your Honor, | do not want to 


* Page numbering appearing at top of page of Reporter’s certified 
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make this motion or make any statements concern- 
ing it while there is a prospective jury present. 
That is why I asked to come in here at this time. 

At this time, on behalf of the defendant Sam 
Ormont, I wish to make a motion to dismiss—I be- 
lieve that covers that now—and to enter a plea of 
once in jeopardy, based upon the record in this 
ease before your Honor, the minutes in this ease, 
showing that a jury was duly impaneled and sworn 
to try the defendant and has since been discharged, 
and that the impaneling and swearing of that jury 
to try him constituted jeopardy. Therefore I move 
to dismiss as to him on the ground that he has been 
once in jeopardy. 

I do not know whether it would be proper to let 
him enter the plea of once in jeopardy or not. I be- 
heve under vour new rules a motion to dismiss 
covers it. 

The Court: I think so. Do you want to join in 
the motion ? 

Mr. Katz: I do not, your Honor. In that con- 
nection, I think I owe the obligation of this court 
to say that I do not feel I should join in that motion 
on behalf of the defendant [5] Himmelfarb. I made 
the motion to your honor in good faith and I re-. 
quested the ruling that your Honor made. 

The Court: I understood it was joined in by 
both defendants. 

Mr. Strong: That is what the record shows, 
your Honor. 

Mr. Robnett: If that is the understanding of 
your Honor, I know you acted under that under- 
standing then, but I did not understand that we 
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joined in any motion. It was not my intention. 
However, I did not state anything to the contrary. 
I was ready to make some other motions and had 
my authorities there. I thought our original stipu- 
lation—maybe you did think it covered it—but my 
understanding of the stipulation was that it was to 
apply during the trial to objections to questions per- 
taining to evidence. But if it is your understanding 
that it applied also to motions of this character 
that was made by Mr. Katz in behalf of his client, 
then of course I do not want to take the position 

The Court: The motion of course went to the 
heart of the case of both defendants. 

Mr. Robnett: Exactly so, although I did not 
intend to make that specific motion. If your Honor 
feels that that was the stipulation, I know you 
acted accordingly then. 

The Court: I was under the impression that the 
motion was made on behalf of both defendants. 
Even so, in considering the matter on the merits, 
T do not think the motion for a [6] once in jeopardy 
plea is well taken. While the jury was sworn, there 


was not even a witness sworn, no opening statement 
to the jury, and there was nothing that the jury 
could decide it on. There was no evidence, no pre- 
sentation of any kind, and I think there has to be 
more than the mere swearing of a jury to place a 
defendant once in jeopardy. The motion will be de- 
nied. 

Mr. Robnett: Very well. 

The Court: Do you have some other motions you 
wish to make out of the presence of the jury? 
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Mr. Katz: Before we go into any other matters, 
IT am in an awkward position, I feel. I want to make 
this explanation to the Court. I made the statement 
to your Honor and I made that motion in good faith. 
IT don’t make motions or ask for rulings to lead the 
Court into error. It was my understanding at the 
time that your Honor expressed it that in making 
the motions that unless it was specifically declared 
otherwise it applied to both defendants. 

On this matter of the motion coming up, there 
was never any contention that it be otherwise, and 
IT want your Honor to know it, and that that has 
been my position. 1 am somewhat caught by sur- 
prise in so far as this motion is concerned. 

The Court: I do not think anybody need to feel 
awkward about it. Mr. Robnett owes the duty to his 
client to make a motion if he thinks that under the 
law he is entitled to make [7] it. 

Mr. Robnett: Precisely. 

The Court: It isn’t my lawsuit. People do not 
try lawsuits to please me. It is vour day in court. 

Mr. Robnett: That is right, your Honor. 

The Court: Do you have any other motions to 
make out of the presence of the jury, either of you? 

Mr. Robnett: We have not received the tran- 
script of the testimony of our defendant before the 
grand jury, which J understood was to be written 
up for us. 

Mr. Strong: It takes a little time, your Honor. 

-Mr. Robnett: Yes, I realize it does. I didn’t 
know how long it was. | 
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I wouldn't have any motion until I see that, your 
Honor. I couldn’t tell whether I have any or not 
until then. 

Mr. Strong: That refers to another case, your 
Honor. I would like the record to show that. 

The Court: That is the transcript that I re- 
ferred to vesterday, I understand. 

Mr. Robnett: Yes. 

The Court: Well, your motion for a dismissal 
now on the ground that the defendant Sam Ormont 
was called to testify against himself in the indict- 
ment as based on that, that is, as to the OPA case— 

Mr. Robnett: Yes. [8] 

The Court: You are not making that motion in 
this case? 

Mr. Robnett: I expect J will want to make it 
when I see the evidence, but I would like to see the 
evidence so that I could make it if I feel that it 
would have any application in this case. I do be- 
heve that it probably did have since IT heard coun- 
sel say that there were bills of lading or some in- 
voices or something. 

The Court: Invoices. 

Mr. Robnett: I think that that matter, from 
counsel’s statement, that is, counsel of the Govern- 
ment, as to what he proposed that he was going to 
introduce or try to introduce, that it would appear 
that that motion would be good here. 

The Court: If you wish to make the motion as 
a matter of record to protect vour record at this 
time, I will deem it made on the same grounds in 
this ease that vou made it in the other case. 
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Mr. Robnett: I would like to have it so con- 
sidered then, your Honor, and that that transcript 
be considered on that motion. 

The Court: I will deny the motion without prej- 
udice to its renewal. 

Mr. Robnett: Thank you. 

Mr. Katz: If your Honor please, I want to 
avoid—let me say first I had anticipated requesting 
the Clerk for a conference with vour Honor before 
the opening statement. As [9] long as we are here 
together I will avail myself of the opportunity to 
make the statement now. 

I want to avoid a repetition of what has hereto- 
fore happened in this case. I also want to avoid any 
prejudice that may result to the defendant Hinmel- 
farb as a result of the statement that was made by 
counsel to your Honor vesterday at the conclusion 
of the case, that he intends to show OPA violations 
in this case. If that matter is one that is going to 
be touched on by him in the opening statement, if 
he intends to go into it inasmuch as he disclosed 
that fact to the Court, I think it is something that 
ean properly be considered at this time. 

The Court: Yes. I think it would be inappropri- 
ate for counsel to refer to other violations of any 
other statutes in his opening statement. 

Mr. Strong: I don’t intend to. 

The Court: This is an income tax case and a 
question of how much money a man got and how 
much money he reported and how much he owed. 

Mr. Strong: I don’t intend to make a statement 
as to the other violation. What I merely meant to 
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say was that the source that was unreported comes 
from the overcharge of meat. 

The Court: I may even think that that would 
be inappropriate, to say that it comes from the 
overcharges in meat, because that is a matter to be 
tried. [10] 

Mr. Strong: Yes. 

The Court: That is a matter to be determined, 
whether or not it was an overcharge or was not an 
overcharge in meat. The defendants have not been 
convicted of any such thing. No one ean testify on 
it even, that it was an overcharge in meat. 

Mr. Strong: I didn’t intend to discuss it in my 
opening statement in any way. 

The Court: Ithink all references to overcharges, 
JT mean an OPA violation, should be carefully 
avoided in the conduct of the trial because we might 
again find ourselves in the situation where we have 
to declare a mistrial. 

Mr. Strong: I don’t wnderstand that to mean 
that my witnesses cannot testify that they paid a 
certain amount and in addition that they paid some 
more. 

The Court: That is true. But a witness cannot 
testify that he violated the law in doing it or that 
it was an overcharge. He ean testify as to the 
amount of money that he paid, whether he paid it 
once or twice or three times, or on anv such ocea- 
sions But any inference or implication or insinu- 
ation that such conduct on the part of the defend- 
ants was a violation of the law would, in my judg- 
ment, require me to give serious consideration to an- 
other motion for a mistrial. 
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Now do you have some other motions? 

Mr. Katz: J just want to make this statement. 
I think [11] it is correct to say that before the Gov- 
ernment can go into any matters of any receipts or 
matters of income, that they are required to show 
that a given amount was reported. 

The Court: That is up to the Government to 
prove their case. They usually start off by intro- 
ducing the income tax returns. 

Mr. Strong: That is item No. 1. 

The Court: hat is the first step. They start out 
in these cases with the return. 

I think another matter of record ought to be 
shown out of the presence of the jury. I talked 
with the Clerk, Mr. Clifton, yesterday evening and 
asked him whether or not he had called any of the 
jurors who had been on the panel yesterday. They 
statement was made in the presence of the whole 
panel. He advised me that this was an entirely 
new panel of jurors and that none of them were 
called or are here that were on the panel the day 
before yesterday. 

Mr. Robnett: There is one name that was on the 
list of names before, but I don’t know that the party 
was here. 

Mr. Kosdon: He is not here. 

Mr. Robnett: Another matter 

The Court: You have called the roll, Mr. Clerk? 

The Clerk: Yes. All but four are present. And 
they are on the way. 


310 Philip Himmelfarb, Sam Ormont 


The Court: Does your roll call show that any 
of the [12] jurors are present who were present 
the other day? 

The Clerk: No. 

The Court: Very well. The record will be clear 
on that. I thought that it ought to be stated out of 
the presence of the jury also. 

Mr. Robnett: Thank you, your Honor. 

Now in order to keep onr record straight, and 
basing this upon the statement of counsel as to cer- 
tain evidence he will probably offer, at this time I 
also make a motion to suppress any and all evi- 
dence pertaining to matters with regard to meat or 
prices of meat or the sales of meat and any and all 
mvoices of the defendants, or of either of them, or 
of the Acme Meat Company, on the ground that the 
defendant Sam Ormont, under subpoena before the 
grand jury, was required to and did testify in con- 
nection with some of sueh matters and did testify 
with regard to certain invoices and therefore he 
should be immune from prosecution and that the 
evidence should be suppressed and no evidence of 
any testimony he so gave or anything connected 
with that testimony should be introdueed against 
him in this ease. 

The Court: I don’t know. I am in the dark on 
it because I don’t know what is going to be intro- 
duced or offered. IT think you will have to make 
that objection at the time. 

Mi. Strong: I will state now that I am not using 
any of the documents that he produced before the 
grand jury in eonnection [13] with his dealings 
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with Mr. King or the Southern California Meat 
Company. [ am not using them. They don’t show 
anything. 

The Court: I will have to deny the motion. 

Mr. Robnett: Without prejudice, your Honor? 

The Court: I haven’t anything before me. I will 
just deny it. It is without prejudice to its renewal 
in the event that you deem it necessary, in the in- 
terests of your client, to renew it. 

Mr. Robnett: I see. Very well. 

I don’t believe this would be the proper time 
for the making of a motion which I had intended 
to make yesterday before the evidence started, and 
that is a motion based upon the lack of a bill of par- 
tiewars. 

The Court: I think that motion, for the pur- 
pose of the record, would have to be made after the 
swearing of the witness, the asking of the first ques- 
tion and before the answer. 

Mr. Robnett: Very well. [14] 


(The following proceedings were had in 
open court:) 

The Court: Any ex parte matters? 

The Clerk: No, your Honor. 

The Court: United States v. Ormont and Him- 
melfarb. 

Mr. Strong: Ready, your Honor. 

Mr. Robnett: Ready. 

The Court: The defendants are present in per- 
son and by counsel ? 

Mr. Robnett: Yes, your Honor. 

Mr. Katz: Yes, your Honor. 
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(At this point a jury of 12 and one alter- 
nate were duly impaneled and sworn.) 


The Court: Is it stipulated that each of the 
jurors is present in his or her place? 

Mr. Strong: So stipulated. 

Mr. Robnett: So stipulated. 

Mr. Katz: Yes, your Honor. 

The Court: And the defendants are present in 
person and by counsel? 

Mr. Katz: So stipulated. 

Mr. Robnett: So stipulated. 

Mr. Strong: So stipulated. 

The Court: This is the time for the making of 
the opening statement by the Government. 

Mr. Strong. [15] 


Opening Statement in Behalf 
of the Government 


Mr. Strong: Your Honor, gentlemen, ladies and 
gentlemen of the jury, this is the time, as his Honor 
told vou, for the making of the opening statement 
by the Government. 

Of course you realize that what I tell you is not 
evidence in this case, it is not proof; it is just a 
statement of what I hope to be able to prove to 
your satisfaction. But it gives vou a sort of a gen- 
eral outline of what we are putting evidence in for 
and what we expect to prove ultimately. It is like 
getting the outside view of a jigsaw puzzle. You 
look at the cover of the box and you get a pretty 
good idea as to what to do with the pieces when they 
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start coming out, and the pieces will of course con- 
sist of the testimony and other evidence which we 
put into the record. 

What I hope to prove through these witnesses 
and through the other evidence is simply this—and 
I might point out at this point that although this 
is an income tax case, and although it involves 
money, accounting, accountants, and things of that 
kind which may be a little confusing to some people, 
which may be foreign from what you are accus- 
tomed to doing—essentially it is a very simple 
matter, because what the Government charges, as 
contained in the indictment, is simply this, that 
these defendants—or take them separately—that 
the defendant Sam Ormont during the year 1945 
filed an income tax return, lke everyone in the 
country who has a [16] certain income has to file a 
return. He filed one too. And on his income tax 
return he stated how much his income tax was, 
and he computed it just as you and I computed 
the tax on it, and he stated the tax on the income 
tax return. And he signed his name and he said 
that that was how much money he earned during 
that year 1944, and on which he had to pay a tax, 
and he said what the tax was. 

What the Government charges is that Mr. Ormont 
didn’t tell you the whole story. The amount of 
money that he put on his income as his taxable in- 
come wasn’t all of his income. There was more in- 
come, a lot more income. And the Government will 
try to show you that in addition to the mecome 
which he reported on his income tax return he had 
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a lot more income, and that he didn’t report it on 
his income tax return and that he didn’t pay a tax 
on it. [t is as simple as all that. 

As to Count 2 we will show that Mr. Himmelfarb 
filed an income tax return covering the year 1944, 
and he also stated what he said was his income and 
he stated what he said was the tax. Now the only 
thing that is difficult about that, the only thing 
that the Government says is wrong with that, is 
that he didn’t tell you the whole story on that re- 
turn. He left out a lot of income. We are going to 
show you this extra,income. We are going to show 
you that there was extra income, and that it was 
the kind of income on which he had to pay a tax 
and he had to report it, and he didn’t do it. That 
is all [17] there is to that. 

Of course as to Counts 1 and 2 we charge both 
of them together in each count, and we will try to 
show you, that as to Mr. Ormont’s income for 1944 
he didn’t do it alone but he did it together with Mr. 
Himmelfarb. The two of them helped to put this 
thing across. 

As to the second count which charges with refer- 
ence to Mr. Himmelfarb’s return for the year, it 
was Mr. Himmelfarb, together with Mr. Ormont, 
who is responsible for the faet that on the income 
tax return for Mr. Ormont for 1944 the whole in- 
eome hasn’t been reported and the whole tax hasn’t 
been stated or paid. 

As to Count 3, we will show you that in 1944, 
that is, the preceding year, Mr. Ormont filed an in- 
come tax return for the year 1943, and there again 
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the same thing happened. He stated what his in- 
come tax was for that year, he stated what the tax 
was, and we claim that he didn’t state the whole 
thing. He had a lot more, and we will show you that 
he had a lot more. 

We will also show you that the additional amount 
of many was money which was taxable as income, 
and we will show you how much tax he should have 
paid on the additional amount that he didn’t re- 
port. 

In the last count we will show you that in 1943, 
when you had to file income tax returns for the pre- 
ceding year for [18] 1942, Mr. Ormont had done 
exactly the same thing. He had stated what his 
income was for 1942, he had stated what he had 
computed his tax to be, but the trouble is he didn’t 
tell the whole thing. He had a bigger income and 
he should have paid a bigger tax. 

In connection with each of these counts we will 
show you that it wasn’t just an honest mistake, 
that it wasn’t just an oversight on his part, as 
sometimes may happen, and it wasn’t unintentional. 
We will show you that it was a deliberate and will- 
ful act on the part of the defendants charged in 
each of those instances and that they willfully con- 
cealed or attempted to conceal the true income 
which they had. 

You will hear a Jot of witnesses, both for the Gov- 
ernment and the defense, I asume, but there is one 
thing that is important and that we are going to 
show through all these witnesses, regardless of how 
many figures there are 'and what discussions there 
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are. Ultimately we are going to show you that in 
addition to the amount reported as income for each 
of these years for each of these defendants, he had 
more income, he knew he had it and he willfully 
concealed it by not reporting it. 

That is all that the Government’s case consists 
of, and that is all that these witnesses will be 
brought in to show, just those things, that a certain 
amount of income was reported, additional income 
was earned but wasn’t reported and [19] it should 
have been reported, and the failure to report this 
additional ‘amount was willful and deliberate, and 
they knew what they were doing when they didn’t 
report:1ti *:° 

That is the Government’s case, ladies and gentle- 
men. 

The Court: Do you desire to make your state- 
ment now or reserve it to a subsequent time, either 
of you? 

Mr. Katz: If the Court please, I would like to 
make my opening statement at this time. I under- 
stand that Mr. Robnett, on behalf of the defendant 
Sam Ormont, wishes to reserve it. 

The Court: You wish to reserve your right? 

Mr. Robnett: Yes, your Honor. 

The Court: Very well. 


Opening Statement in Behalf of 
Defendant Himmelfarb 


Mr. Katz: May it please the court, Mr. Strong, 
counsel, and ladies and gentlement of the jury, you 
have heard Mr. Strong’s statement. You will also 


us. United States of America ol 


hear the evidence. I believe that the evidence will 
show that the defendant Himmelfarb is a humble 
citizen and an ordinary taxpayer like you and I 
and the millions of others who are citizens and tax- 
payers of this country. 

I believe the evidence will show that the defend- 
ant knows no more about the intricacies and the 
complexities and the ramifications of income tax 
returns than you and I and the millions of other 
ordinary and humble citizens who pay taxes, and 
that I think were no less confused and bewildered 
and befuddled than are all of us when we read and 
understand and try to figure out, not alone the 
income tax return, but the explanations of what you 
are supposed to do with that return. And conse- 
quently that the defendants, like most of us, go to 
the bookkeepers and to the auditors and to so-called 
tax experts to get them to do for us what most of 
us feel we cannot safely do alone, and that the 
defendant Himmelfarb, on whose behalf I address 
you, presents his information that is asked of him 
by the individual or the person who is supposed to 
be skilled in the making out of the return, just does 
what he is told to do with respect thereto, and signs 
what is before him as being the true and correct 
and proper way of handling that matter. 

Actually I feel certain that after hearing the tes- 
timony that vou will find, and that the evidence will 
show, that this case springs from a difference of 
opinion between the Collector of Internal Revenue 
and the defendant as to when his taxes should have 
heen paid. I make that statement hecause I believe 


318 Phillip H ummelfarb, Sam Ormont 


that the evidence in this case will actually show— 
and I believe that the government’s own evidence 
and that the government’s own contentions will 
establish—that there not only was and is do tax 
due and owing but the defendant Himmelfarb has 
paid not only all of his taxes but actually has over- 
paid his taxes and is entitled to a refund. 

The difference between the government and the 
defendant Himmelfarb at least amounts to this: 
The government claims that certain meome which 
the defendant reported and paid in 1945 and which 
the defendant Himmelfarb believed to he reportable 
and payable in 1945 should have been reported and 
paid in 1944. The fact is that the amount that the 
defendant Himmelfarb paid in 1945 and which the 
government claims should have been reported in 
1944 as income for that vear rather than 1945 is 
added to the 1944 return in accordance with the 
rovernment’s contentions and consequently deducted 
from the 1945 return in which it was included, the 
result is that the amount by which the 1945 tax is 
reduced is greater than the amount by which the 
1944 tax is increased. That results from the differ- 
ence in brackets. You know that as vou pay taxes 
your taxes increase depending upon the income 
bracket in which you fall, and that the reduction 
of the 1944 tax brings the income down to a lower 
point for 1945 than the addition of that same 
amount to the 1944 tax will bring him up in the way 
of bracket. And consequently under the govern- 
ment’s contentions, and as I understand those con- 
tentions up to this point, on the basis of their own 
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evidence it will show that there not only has not 
been a failure to pay but that the result is an over- 
payment of tax. Consequently a lesser amount was 
due in 1945 than was actually paid, a greater 
amount if the government is correct, would have 
been due in 1944, but the total amount for both 
years by the defendant Himmelfarb is less under 
the government’s claims and contentions, the evi- 
dence will show, than the total paid by the defend- 
ant Himmelfarb for those two years. 

The defendant Himmelfarb is not concerned with 
counts 3 and 4 of this indictment at all. Those are 
not directed to him. He is not named or in any way 
affected thereby. 

Count 2—and I take these backwards, 3 and 4, 
and 2 and 1, because it seems just a little more 
logical to take them that way, having started out 
with 3 and 4, and which do not affect him at all— 
count 2 is directed against the defendant Himmel- 
farb and concerns the return filed by him for the 
year 1944, [23] 

The defendant Himmelfarb is also mentioned in 
Count 1, and that is directed to him in this way: 
Count 1 concerns itself with the defendant Sam 
Ormont’s 1944 return, but the count is directed 
against the defendant Himmelfarb as well as the 
defendant Sam Ormont upon some theory, as yet 
unknown to me and as vet unexplained, that in some 
manner or other the defendant Phillip Himmelfarb 
had something to do with the preparation or the 
filing of the defendant Ormont’s return. 
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Ladies and gentlemen of the jury, I disclose no 
secret to you in telling you now that the evidence 
will show that the defendant Philip Himmelfarb 
didn’t and couldn’t prepare and file his own return, 
let alone prepare and file returns for other persons, 
and that the evidence will show that the defendant 
Himmelfarb had nothing whatsoever to do with the 
defendant Ormont’s return, knew nothing about 
what was included, what was set forth therein, or 
any phase of it. 

That, ladies and gentlemen, I believe you will 
find to be the evidence that will be presented here. 
Thank you. 

The Court: The defendant Ormont reserves his 
right, which he may do under the law, to a subse- 
quent time in the trial to make an opening state- 
ment. 

Call your first witness. 

Mr. Strong: May I have these documents shown 
to counsel and then I will offer them in evidence. 

The Court: Let the clerk mark them in evidence 
first. [24] 

Have you four? 

Mr. Strong: Five. 

The Court: They will be 1, 2, 3, 4 and 5. Then 
show them to counsel. 


(The documents referred to were marked 
Government’s Exhibits 1 to 5 inelusive for iden- 
tification. ) 


(Exhibiting documents to counsel.) 
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Mr. Strong: May I have this one marked too, 
your Honor? 
The Court: No. 6. 
(The document referred to was marked Gov- 
ernment’s Exhibit No. 6 for identification.) 


Mr. Strong: I offer in evidence Government’s 
Exhibits 1 through 5 for identification which are 
certain photostatic copies of the income tax returns. 

Mr. Robnett: You are offering them in evidence 
now? 

Mr. Strong: Yes. 

Mr. Robnett: If your Honor please, I object 
to them on the ground that they are incompetent, 
irrelevant and immaterial, and on the further 
ground that the indictment in this case does not 
state a cause of action against the defendant Sam 
Ormont, and the indictment coupled with the bill 
of particulars which was given, does not state a 
eause of action or an offense against the defendant 
Sam Ormont; and that in addition thereto, that for 
the lack of the allegations in the indictment and in 
the statements in the bill of particulars, the lack of 
them, that the defendant Sam Ormont is taken by 
surprise in the introduction of any evidence what- 
soever. 

I have a motion that I would like to address to 
vour Honor alone in connection therewith. 

The Court: Do you wish to join in the motion, 
Mr. Katz? ; 

Mr. Katz: Yes. 

The Court: You object to the introduction of 
any evidence? 
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My. Robinett: I object to the introduction of 
any evidence. 

The Court: On the grounds heretofore indi- 
cated? 

Mr. Robnett: Yes. 

Mr. Katz: I will adopt that, if the court please. 

‘The Court: Do you have any additional data or 
‘authorities in addition to that which you have here- 
tofore presented ? 

Mx. Robnett: They were presented at one time, 
not to your Honor of course. I have some authori- 
ties. I want to get the books themselves. 

The Court: Very well. The jury will be excused. 
We will have to recess this afternoon about 4:00 
o’clock. ie wonder if it would be convenient for 
counsel. to return at 1:30 today. [26] 

(Assent. ) 


The jury are excused until 1:30. You are ad- 
monmished not to discuss this case with any person 
or among yourselves, nor to form or express a con- 
clusion until it 1s finally submitted to you. 

At: 1:30 you will resume your places in the jury 
box. | 
(The jury retired from the court room at 

12:00 o’clock p.m.) 


Mr. Robnett: Do you wish me to present it now 
or at 1:30? 

The Court: If you haven’t anything new to offer, 
you can present it now. If it is merely a repetition 
of what has heretofore been put in your briefs, you 
may present it now. 
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Mr. Robnett: I have some authorities, unless 
your Honor has read the authorities that were sub- 
mitted in connection with my motion for a bill of 
particulars. If you have read all those authorities 
I have no new ones to offer. 

The Court: I have not read them all but I 
glanced at them, I think, sufficiently to be familiar 
with them. 

Mr. Robnett: There are one or two of them that 
I thought would be quite pertinent, but if you have 
read them of course that is another thing. 

There are three cases in particular relative to 
what should be contained in a bill of particulars in 
a case of [27] this kind. 

The Court: I think it better to present this at 
1:30. I will read the authorities in the meanwhile. 

Mr. Robnett: Very well, your Honor. 

The Court: Recess until 1:30 o’clock. All wit- 
nesses are instructed to return at that time. 


(Whereupon, at 12:00 o’clock p.m., a recess 
was taken until 1:30 o’clock p.m., of the same 
date.) [28] 


Los Angeles, California; Friday, May 23, 1947 
1:30 o’Clock 

The Court: Ex parte? 

The Clerk: No ex parte, your Honor. 


The Court: United States v. Ormont and Him- 
melfarb. | | 


Mr. Strong: Ready for the government. 
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The Court: The defendants are present? 

Myr. Katz: Yes, your Honor. 

Mr. Robnett: Yes. 

The Court: All right, Mr. Robnett. You have 
a motion to present. . 

I didn’t read all of these cases, but I am familiar 
with the Schenck case and I read the Hargrove case. 
The Hargrove goes off on a point of wilfulness. 

Mr. Robnett: You did not read the United States 
vs. Empire State Paper or United States vs. Farr- 
ington ? 

The Court: No. 

Mr. Robnett: These are both the trial court’s 
rulings and are in the supplement. 

The Court: If you will hand them to me, I will 
glanee at them. 

Mr. Robnett: I will just get the pages, if vou 
don’t mind, and will hand them to you. 

The Court: The clerk calls my attention to the 
fact that you haven’t formally stated your motion 
for the record [29] 

Mr. Robnett: Very well. I will do so now. I 
will hand your Honor these two books. 


(The volumes referred to were passed to the 
court.) [80] 


The Court: Well, these are both District Court 
cases, and while I certainly regard them as respec- 
table authority, nevertheless they point out that 
the allowance or disallowance of bills of particular 
are within the sound discretion of the court. 
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Here in this case the District Judge on the de- 
mand for bill of particulars allowed it in so far as he 
thought it was necessary to inform the defendant 
to enable him to prepare his defense, and in so far as 
he was entitled to have it granted according to the 
allegations of the indictment on file. 

Had I been hearing it at that time I might have 
reached a different conclusion. But I still think that 
that is the law of the case, and I still think that he 
gsranied the bills of particular in the particulars 
which he should have granted them and no more. 

On the question of wilfulness, which some of your 
cases go to, the instruction which I will read on that 
to the jury I have here, I have compounded it from 
the leading case of Crawford—I can’t think of the 
name of the case, 285 U.S., and also a Ninth Circuit 
ease. As J understand the basis of your motion, I 
won’t say the basis, but one of the elements which 
you assert as persuasive that vou should be granted 
this bill of particulars is because your defense will 
be—and the government regardless of your defense 
should prove [31] beyond a reasonable doubt that 
the conduct was wilful, and that from this accusa- 
tion it cannot be determined whether it was wilful 
unless and until you know the things that you are 
asking for in the bill of particulars. 

Mr. Robnett: That is part of the grounds. The 
grounds are very numerous. To split them up, I 
am objecting to the introduction of any evidence on 
the ground that the indictment plus the bill of par- 
ticulars are insufficient as against our motion for 
a bill of particulars and against our motion to 
dismiss 
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The Court: ‘To state an offense? 

Mr. Robnett: ‘To state an offense and to state it 
with enough particularity so that we could prepare 
our defense thereto. And that I was going to ask, 
without going over it in great detail, if it might be 
understood that my objections and motions are 
based upon each and all of the grounds and speci- 
fications I set forth in the motion for the bill of 
particulars in the original instance, which is on file 
herein and is in writing. 

The Court: Yes. 

Mr. Robnett: There are some great number of 
specifications there. 

The Court: Yes, it may be deemed that your ob- 
jection to the introduction of any evidence will be 
based not only upon your stated grounds but upon 
all of the grounds set forth [32] in vour motion for 
bill of particulars. 

Mr. Robnett: Your Honor, in addition to that, 
at this time I wish to add to my objection to the 
introduction of any evidence the further ground 
that the indictment is multifarious, each count is, 
for the reason that in the second count of the in- 
dictment they first enumerate, as you recall 

The Court: Yes, I remember the portion that is 
preceded by the Arabic numeral 2 in parentheses. 

Mr. Robnett: ‘‘By concealing and attempting 
to conceal from the said collector and any and all 
proper officers of the United States the true and 
correct gross and net incomes received by him dur- 


ing the said calendar year and the sources thereof.’’ 
None of that is covered by subdivision (b) of See- 
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tion 145. Those are only made misdemeanors and 
they are incorporated herein in this indictment for 
a felony, and supposing that the case went on to 
trial in that form the jury might find those particu- 
lar things the defendants had done, those misde- 
meanor things, and yet render a verdict of guilty 
on each count, and we would have an apparent 
verdict of a felony rather than a misdemeanor, 
whereas they should not be before the court, in my 
opinion. 

Mr. Strong: Your Honor, in that connection I 
would just like to point out the Supreme Court in 
the Spiess case which came down recently specifi- 
cally pointed out that the big difference between 
145(a) and 145(b), the former being the [83] mis- 
demeanor and the latter being a felony, is in the 
amount of wilfulness and intent present, but that 
the elements of the offense are the same. In the one 
instance it is the failure to file a correct return to in- 
clude those matters on the return which in and of 
itself gives rise to a violation, and in the second case 
it has to be a wilful attempt to defeat and avoid, 
which is just a little bit beyond the point of simply 
not returning, but in all other respects it is the same 
thing, and we are prepared to prove it was done 
wilfully, as is required by 145(b), and that is what 
we have alleged. 

The Court: That doesn’t seem to be the defend- 
ant’s point. His point is that 145(a) makes the of- 
fenses there proscribed misdemeanors, and 145(b) 
makes the offenses there proscribed felonies. Now, 
your indictment here says that it is under Section 
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145(b). All of that portion of the indictment in 
each. count down to the Arabic numeral No. 2 in 
parentheses in each count states an offense under 
(b). Defendant’s point is from 2 on you state an- 
other and different offense, which is a lesser offense, 
to-wit, a misdemeanor, and that by a verdict of 
guilty on each of the counts neither the defendant 
nor anyone else will have a means of knowing 
whether or not they have been convicted of a felony 
or a misdemeanor. 

Mr. Robnett: That is exactly right. 

Mr. Strong: Which the government disputes on 
the ground [34] that 145(a) and 145(b) provide for 
the same type of an offense, except in one the ele- 
ment of wilfulness being much more aggravated it 
is made a felony, and in 145—— 

The Court: Even assuming that vou are correct, 
that doesn’t meet defendant’s objection. 

Has this objection been heretofore advanced ? 

Mr. Robnett: I believe it was in my motion to 
dismiss, but I won’t state defimitely. I had a very 
lengthy motion and a great many grounds, and I 
am not certain, your Honor. 

Mr. Strong: We can look at it right now, your 
Honor. 

Mr. Robnett: Under paragraph 4 on page 4 I 
believe it does, your Honor. 

Mr. Strong: Also the top paragraph on page 4, 
and paragraph 3 itself on that page. 

Mr. Robnett: They all raise the point, which is 
an additional point. 
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The Court: The memorandum of the trial judge 
makes no mention except that the motion to dismiss 
the indictment is denied. 

Mr. Strong: I would hke to call your Honor’s 
attention to the provision of Statute 145(a) and (b). 
This is within 145(b). 


‘Any person who wilfully attempts in any 
manner to evade or defeat any tax imposed in 
this chapter.’”’ 


Im any manner. It doesn’t say “Sin any manner 
except those provided in 145(a).”’ 

I would also like to state for the record, your 
Honor, that I don’t think that these motions should 
be brought up time and again, because they have 
been ruled upon before, and so far we have had 
three delays in this trial because we get this tandem 
repetition of motions for bills of partiemlar, to dis- 
miss, over and over again. The motions were made; 
the record is preserved. If there is any point to it, 
and if there is a conviction and judgment, it can 
then be reversed on appeal if it is true that the 
point is good. 

We have had these motions before. This is al- 
ready the third day, and still we are in the motions, 
which is simply a repetition under the motion. 

The Court: Under the law it is necessary for 
the defendant, in order to preserve his record at 
this stage of the proceeding, before the admission 
of any evidence, to object to the introduction of 
any evidence on the ground that the indictment 
doesn’t state an offense, for the reason that this 
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is the only period in the trial where it can be said 
that the defendant is in jeopardy. 

Upon further reading Section 145(a) and 145(b), 
and the indictment, it is my conclusion that there 
is not a statement of two offenses, nor is there an 
attempt to state two offenses; that the only offense 
stated is an offense under 145(b), which [386] is 
an attempt to evade or defeat any tax imposed. 

It seems to me that that portion of each count 
beginning with the Arabic numeral 2 in parentheses 
is surplusage. It is not language taken from any 
statute. I cannot see how, if this indictment only 
contained that language, together with the other 
identifying particulars, it could be held to state 
an offense under 145(a). 

Or to state it another way: that portion of each 
count beginning with paragraph (2) does not state 
an offense under 145(a). It is merely descriptive 
of the offense which is charged, namely, the charge 
to evade and defeat described by paragraph (b), 
and being merely descriptive it is surplusage and 
may be disregarded. 

Mr. Robnett: Well, yonr Honor, you observed 
the things in (a) more specifically do cover such 
things as his failure to supply or furnish informa- 
tion. 

The Court: That’s right. But all they have 
charged here is a wilful attempt to defeat and 
evade. This beginning with (2) ‘‘by concealing and 
attempting to conceal from the said collector and 
any and all proper officers of the United States 
the true and correct gross and net incomes received 
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by him during the said calendar year and the 
sources thereof’’ is not an offense under subdivi- 
sion (a). 

Tf that were all that were in this indictment I 
would be compelled to hold that it did not state 
an offense under 145, [37] subdivision (a). And 
it is merely descriptive of the conduct of the de- 
fendants which was used and exercised by them in 
what the government has charged to be the wilful 
attempt to defeat and evade. 

Mr. Robnett: Your Honor, I call your attention 
to the fact that it is in the conjunctive and there- 
fore it. seems to me if it has any proper place in 
there at all, or performs anv function, that it would 
become necessary for the government to prove not 
only the one under that paragraph, but also ‘‘and 
by concealing,’’ 

The Court: The government cannot by deserib- 
ing the conduct of the defendant make that an 
offense, unless the statute makes it an offense. And 
the government here by the use of the conjunctive 
‘fand,’’ whatever some scrivener of the pleadings 


and so forth. 


might have had in mind, has not succeeded in 
stating another offense. So that the only offense 
that is charged is that under 145(b), and that is 
the only evidence which would be admissible, which 
is evidence which would go to prove an attempt to 
defeat and evade, which of course gives considerable 
latitude to the government and might even include, 
conceivably, a concealment from officers of the gov- 
ernment of the true and correct gross Income re- 
ceived. 
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Mr. Robnett: Then the question of the 
source 

The Court: If I could read the indictment tlre 
way you claim it exists, then I would have to grant 
your motion. [38] But I cannot read the indictment 
that way. 

In other words, I do not think that there is 
charged in the single count the two offenses. 

Mr. Robnett: Your Honor, I have another ob- 
jection that I wish to make, but in face of what 
your Honor has said—as I understand, the govern- 
ment by its opening statement told us what it in- 
tends to prove. There has been no statement, if 
I understand M1. Strong’s statement, that they 
were going to attempt to prove that anything was 
kept from the collector or any of the officers of 
the government under subdivision (b), or that they 
failed to disclose the sources of income. If that 
be true, I think they are limited to their statement 
of what they tell us they are going to prove. 

Mr. Strohe: Wo: , 

The Court: No. The attempt to defeat and 
evade is language which will permit a very wide 
latitude, and would include evidence of conduct of 
the defendants of concealing from officers, if that 
is part of the evidence that they have. But that 
only would go to that one offense and wouldn’t ge 
to the creation of another and separate offense. 

Mr. Robnett: My point bemg only this, your 


Honor: that I thought it was thei duty to advise 
us of what they were going to prove, and if they 
didn’t offer to prove anything of that sort, then 
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we should not be called upon to defend against if. 

The Court: I think his statement was sufficiently 
broad and that it was commendably short. 

Mr. Robnett: Yes, indeed. I am not criticizing 
that at all, your Honor. 

Your Honor, I think it would be proper to en- 
large my original objection to the exhibits at this 
time without the jury present, or would I have to 
wait until the jury comes in? I have an objection 
that isn’t based entirely upon the matters I have 
just stated. 

The Court: Let us take one thing et a time. 
Your objection to the introduction of any evidence 
on the ground that the indictment, as supplemented 
by the bill of particulars, does not state an offense, 
is overruled. 

Mr. Robnett: Very well. 

Mr. Katz: May I interrupt? I don’t know 
whether your Honor wants to hear all matters on 
one motion before going on to another or not. If 
your Honor does, I would like to 

The Court: Do you have some additional mat- 
ters on that motion ? 

Mr. Katz: On the basis of your Honor’s ruling 
there is nothing that I would add to it. On the 
basis of Mr. Strong’s statement, I would like to 
make the observation to your Honor that, first, 
145(a) covers an offense different and separate and 
distinct from 145(b), and I don’t beheve that it 
ean at any time be said that the same offenses may 
be proved as an [40] offense under 145(b), because 
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I don’t believe it is possible for the same offense 
to be a misdemeanor and a felony at the same time, 
and as a result of the very same transaction. And 
if that statement is correct—it doesn’t go to your 
Honor’s ruling, it goes to the statements of Mr. 
Strong—if the statement is correct that the count 
of the indictment is sufficiently broad to be a state- 
ment of an offense under either (a) or (b), then 
we are confronted with a situation that is in viola- 
tion of the rules, and as heretofore called to the 
attention of the court, as appears from the memo- 
randum, a statement of two offenses Joined in one 
count not being separately stated, and of course a 
statement of two offenses, neither of which defend- 
ant may know in advance of trial which it is that 
the government is going to prove. 

Your Honor’s ruling has eliminated that pos- 
sibility, so I have nothing to add on the basis of 
that. But on the basis of counsel’s statement, I 
would add to the objection. 

The Court: Well, Mr. Strong doesn’t like it 
sometimes, but he isn’t the one that is making the 
rulings. 

Mr. Strong: That is all right with me always. 

The Court: I understand. 

Mr. Robnett: Now, your Honor, if I may add 
specifically to the objection of these exhibits that 
has been offered— 

The Court: In order to keep the record clear, 
I take it that you, Mr. Katz, were joining in the 
motion? [41] 
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Mr. Katz: Yes, your Honor. It is my undevr- 
standing that that is understood unless one or the 
other of counsel specifically excludes himself from 
a given motion or ruling. 

The Court: Very well. 

Mr. Robnett: I will so understand it in the 
future, your Honor. 

The Court: Very well. The objection to the 
introduction of any evidence on behalf of both de- 
fendants on the ground that the indictment docs 
not state an offense is overruled. 

Mr. Robnett: My motion, rather, would be con- 
sidered as a separate motion to each count, | take 
ioe hhavas the way I want it. 

The Court: As to each part, surely. 

Mr. Robnett: As to each count m the indict- 
ment. 

Now, vour Honor, take up the offered exhibits. 
They are in for identification with numbers. 

MiresCourt: 1, 2, 3, 4, 5. 

Mr. Robnett: Yes. Taking up No. 1, which ap- 
pears to be an individual income tax return ‘or 
1942, for the calendar year, by Sam Ormont, [ wish 
to object to the introduction of that as not being 
within the issues in the indictment and the plea of 
the defendant of not guilty, for the reason that the 
count it would be under 

The Court: Count 4. 

Mr. Robnett: I will have no such objection, I 
see, as to that one. [42] 

My objections rather will be to exhibit for iden- 
tification No. 3, which is the individual income tax 
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return for the calendar year 1944 by Sam Ormont. 
I object to that on the ground that under the only 
count in the indictment, No. 1, that that would be 
applicable, if at all—it is not admissible because 
it is not within the charge in that count for this 
reason: This return, if your Honor will examine 
it, is a simple return of ordinary taxes and no Vic- 
tory tax whatever, yet the charge in the indictment 
of what this defendant did was that he filed a false 
and fraudulent income and Victory tax. 

The Court: Not in Count 1. 

Mr. Strong: Not in Count 1. 

Mr. Robnett: Ob, yes, on lines 30 and 31. 

The Court: Yes, I see it. It doesn’t allege any 
violation in connection with the Victory tax. 

Mr. Strong: May I answer that this way, your 
Honor: This piece of paper which vou have is an 
income and Victory tax return when it 1s blank, 
and the sum that we charge they filed is the sum 
for income tax. But the document itself is an in- 
come and Victory tax return. 

Mr. Robnett: They had no such thing as Victory 
tax in that year, counsel. The Government put out 
no form on which to file a Victory tax report for 
1944. 

The Court: Why doesn't the Government fur- 
nish legible photostatic copies on white paper? I 
have said that a thousand [48] times and I am 
going to keep on saying it. 

Mr. Robnett: I will join with you. 

Mr. Strong: J] shall report the request to the 
Attorney General, with the usual results, 1 am 
afraid. 
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Mr. Robnett: By comparison of that exhibit 
with Exhibit 3 I believe it is 

The Court: If you had no Victory tax in 1944, 
then the word Victory tax is surplusage. 

Mr. Robnett: It is the kind of a return, the 
act, that they have charged us with doing. They 
have charged us with doing a certain act. That is 
how are charged with our crime, by preparing or 
causing to be prepared or filing or causing to be 
filed a certain kind of instrument. 

The Court: Where does that say Victory tax? 
I cannot see it. 

Mr. Robnett: It doesn’t on the 1944. 

The Court: Do you have the originals there, 
Mr. Strong? 

My. Strong: Yes, I am getting them out. 

Mr. Robnett: If you will look at 1948 retuim 
you will see that we had a Victory tax that year. 

Mr. Strong: Supposing it is a different kind 
of form, we don’t charge them with filing an im- 
proper Victory tax. We are only talking ebout the 
amount of money that he reported and the type of 
tax. 

The Court: No. [44] 

Mr. Strong: Suppose we eall it a piece of yellow 
paper on which he reported his income tax, and 
that was within the purview, that he could report 
it on a yellow piece of paper, would that make any 
difference ? 


‘The Court: Yes, because a yellow piece of paper 
eannot be used for a return to report your tax on. 
And you charge him here with willfully preparing 
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and causing to be prepared and filing and causing 
to be filed a false and fraudulent income and Victory 
tax return. Everything else is descriptive. The of- 
fense is the filing, as vou have alleged it here. Let 
me read the statute again. 

That wouldn’t be a ground for objection to the 
introduction of this document in any event. 

Mr. Robnett: I think it is confusing to the jury 
to allow the document to go in if it doesn’t prove 
anything in the case, and it doesn’t prove or tend 
to prove anything in the ease. 

The Court: When the evidence is all in there 
may be a failure of proof. At that time it would 
seem to me it would be more appropriate to give 
consideration to your objection. 

Mr. Robnett: I want to interpose that objection 
to that exhibit. 

T also want to interpose similar objection to Ex- 
hibit 4, which is the United States individual income 
tax return in 1944 for Phillip Himmelfarb. The 
reason I am doing that is [45] as you know, my 
defendant is charged jointly with Mr. Himmelfarb 
under Count 2. 

The Court: That is right. 

Mr. Robnett: Therefore I am objecting to that 
one on the same ground that I have stated for the 
other one. 

I also wish to object upon that ground and upon 
the further ground that it is hearsay and incompe- 
tent, irrelevant and immaterial as to Exhibit 5 for 
identification, which is being offered, which ts the 
United States individual income tax return for 1944 
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for Ruth Himmelfarb. There is no charge in the 

indictment anywhere that Mr. Ormont ever helped 

prepare or caused to be prepare any return for 

Ruth Himmelfarb, not within the issues in this case. 
The Court: Tet me see it. 


(The documents referred to were passed to 
the Court.) 


The Court: The objection is overruled as to Ex- 
hibits 1, 2, 3 and 4. There is not suffierent founda- 
tion to admit Exhibit 5. 

Mr. Katz: Your Honor please, before your 
Honor makes the ruling 


Mr. Strong: May I say something as to 5? 

The Court: <All right. 

Mr. Katz: I want to add to it, but I take it the 
ruling is a rnling that goes as to both defendants? 

The Court: Yes. [46] 

Mir Katz: J wish to add to that, if the Court 
please, the objection that with respect to the return 
of Mr. Ormont and the objection T make is of course 
on behalf of the defendant Himmelfarb, there is no 
foundation laid for its admission as against the de- 
fendant Himmelfarhb, it is incompetent, irrelevant 
and immaterial, and it is hearsay as to him, and 
there can be no foundation laid for it until such time 
as it is established hy evidence before this court that 
the defendant Himmelfarb was in some way con- 
nected with the decument offered. 

The Court: I understand vour point. That is 
as to No. 1—well, al] those—— 

Mr. Katz: <All of Mr. Ormont’s returns. 
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The Court: All of Mr. Ormont’s returns. 

Mr. Katz: Yes, your Honor. 

The Court:‘ I think that is correct, Mr. Strong. 

Mr. Strong: Yes, I think so too. 

Mr. Katz: As to the others, the Ruth Himmel- 
farb return, the objection I make is on behalf of the 
defendant Phillip Himmelfarb, that there is no 
reference in any count of the indietment to that in 
any way, shape, form or manner. 

The Court: The allegation in the indictment 
with relation to Himmelfarb, which is Count 2, is 
that he made the return on a community property 
basis. It is conceivable that that document might be 
admissible, but presently it is not [47] admissible 
because there is no foundation to show that Ruth 
Himmelfarb or the Ruth Himmelfarb who made 
that return is the other portion of the community 
referred to in the indictment when it refers to 
Phillip Himmelfarb and his return on a community 
basis. 

Mr. Katz: There is one further fact that I call 
to your attention in connection with that, and that 
is this, that the counts specify the returns, specify 
by whom filed and the amount reported thereon. 
There is no possible reference by those amounts so 
limiting the returns referred to and designating 
the returns that could make the return of Ruth 
Himmelfarb admissible, and it would only be con- 
fusing, even though the return that the defendant 
Himmelfarb, and that is described, filed on his own 
behalf is one that is a community return. 
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The Court: Presently it is not admissible. If 
subsequently offered when a sufficient foundation is 
laid, that will be sufficient time to determine whether 
or not it is admissible as evidence, not of any viola- 
tion contained in the Ruth Himmelfarb return but 
of the violations alleged in Count 2 of the indict- 
ment. 

Mr. Robnett: May I add to my objection to the 
Himmelfarb returns, to each and all of them, the 
same objection that counsel has just urged as to the 
Ormont returns, on the ground that there is no 
proper foundation laid to correct those returns with 
my client Mr. Ormont? [48] 

The Court: Do you wish to be heard before I 
rule? 

Mr. Strong: Yes, just one point before your 
Honor decides it, and that is, in the Ruth Himmel- 
farb return, the name of the person with whom she 
is filing this one-half community property return 
is Philhp Himmelfarb, and on Phillip Himmel- 
farb’s return I believe it says—— 

The Court: Ruth Himmelfarb. 

Mr. Strong: Ruth Himmelfarb. 

The Comt: I suppose of the millions of people 
who file tax returns there might be several. Himmel- 
farbs. 

All right. Here is the ruling of the Court on the 
offer in evidence: On No. 1, 2 and 3 for identifica- 
tion, they are admitted in evidence against Sam Or- 
mont only. 


No. 4 is admitted in evidence against Phillip 
Himmelfarb only. 
Otherwise the objections are sustained. 
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Mr. Strong: May I be heard further on No. 5, 
because I want to avoid bringing in witnesses if it 
is not necessary, and I may be able to convince your 
Honor. 

I want to point out 

Mr. Katz: If the Court please, in so-far as the 
necessity for proving the relationship, I will stipu- 
late to that. 

Mr. Strong: Then we have no problem. 

The Court: You don’t have to bring in any wit- 


nesses. 

You will stipulate that Ruth Himmelfarb is the 
wife of [49] Phillip Himmelfarh? 

Mr. Katze "Yes; your Homer. 

The Court: That Ruth Himmelfarb who filed 
that document is the wife of Philip Himmelfarb? 

Mr. Katz: Yes, your Honor. 

The Court: All right. 

Mr. Strong: Then there are no problems, your 
Honor. I offer it again as to of course just the de- 
fendant Himmelfarb. I am not offering it as against 
the defendant Ormont. 

The Court: Tt will be admitted as to Phillip 
Himmelfarb alone. 

Now counsel in their authorities talked about 
willfullness. I think perhaps I should read to all of 
you—maybe I have an extra copy here—the instrue- 
tion which I will give on willfulness, because these 
eases usually turn on that. 


‘*Willfulness is an element, as I have indi- 
eated, in each of the offenses charged in each 
of the Counts 2 and 3, and it must be estab- 
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lished by the same degree of proof as any other 
element of the offense. Under the statute in- 
volved in this proceeding—and I propose to 
read 145(b) to the jury—it is necessary, before 
you find the defendant guilty as I have indi- 
cated, to find that he violated the law willfully. 
The word ‘willfully’ as used in the indictment 
and throughout these instructions simply means 
an intentional conscious doing of the act pro- 
hibited, that is, intending the result [50] which 
actually came to pass without ground for be- 
lieving that it was lawful, or conduct marked by 
a careless disregard as to whether it is lawful 
or not, or deliberate unwillingness to discover 
and obey the law. Or to express it another way, 
it means an act done with a bad purpose or 
with an evil motive to accomplish what the 
statute prohibits without regard to what the 
law provides. So that vou must come to a con- 
clusion with relation to the element of willful- 
ness beyond a reasonable doubt from all of the 
facts disclosed by the evidence, taking into 
consideration the conduct of the parties with 
relation to the matter charged, and every cir- 
cumstance which bears upon that issue of will- 
fulness, and when vou have considered all of 
the acts of the parties, their relation to each 
other, the object to be obtained, the things that 
were done, the circumstances under which they 
moved, the motives that prompted the various 
ones in so far as disclosed from the evidence, 
and whether the defendant acted in good faith 
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or not—from all of these you will determine 
whether or not any act, if done by the defend- 
ant, was beyond a reasonable doubt done will- 
fully.’’ 


Now that is the instruetion which I propose giv- 
ing. I will give each one of you a copy of it. 

Do you have some more motions? 

Mr. Robnett: I believe that is all, your Honor. 

The Court: Call the jury down. [51] 


(The jury returned to the court room at 2:15 
o’clock p.m.) 


The Court: The record will show that each of 
the jurors is present in his or her place and that 
the defendants are present in person and by counsel. 

Proceed. 

Mr. Strong: Mr. Allen. 

The Court: The documents 1, 2, 3, 4, and 5, of- 
fered by the government before recess, ladies and 
gentlement of the jury, have been received in evi- 
dence as follows: 

No. 1 1s the income tax return of the defendant 
Ormont for 1942. It is received in evidence against 
the defendant Ormont only. 

(The document referred to was received in 


evidence and marked Government’s Exhibit 
No. @.) 


The Court: No. 2 is the income tax return of 
the defendant Ormont for 1943. It is received in 
evidence against the defendant Ormont only. 
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(The document referred to was received in 
evidence and marked Government’s Exhibit 
No. 2.) 


The Court: No. 3 is the income tax return for 
1944 for the defendant Sam Ormont, and it is re- 
ceived in evidence against the defendant Ormont 
only. 

(The document referred to was received in 


evidence and marked Government’s Exhibit 
No. 3.) [52] : 


The Court: No. 4 is the income tax return of 
Philip Himmelfarb for the year 1944 and is re- 
ceived against the defendant Himmelfarb only. 


(The document referred to was received in 
evidence and marked Government’s Exhibit 
No. 4.) 


The Court: No. 5 is the income tax return of 
Ruth Himmelfarb and the parties have stipulated 
that the Ruth Himmelfarb involved is the wife of 
Philip Himmelfarb. It is the income tax return 
for her for the calendar vear 1944 and it is received 
In evidence against the defendant Phillip Himmel- 
farb only. | 

(The document referred to was-received in 


evidence and marked Government’s ‘Exhibit 
No. 5.) 


The Court: Swear the witness. 
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| ALBERT D. ALLEN 

ealled as a witness by and in behalf of the govern- 
ment, having been first duly sworn, was examined 
and testified as follows: 


The Clerk: Your name? 

The Witness: Albert D. Allen. 

The Clerk: Your address? 

The Witness: 601-B East Chevy Chase Drive; 
Glendale. 
° The Clerk: Take the stand. 

The Court: Do the parties have any motions 
concerning the exclusion of witnesses, either one 
side or the other? [53] 


(No response. ) 


Very well. Proceed. 


Direct Examination 
By Mr. Strong: 
Mr. Allen, what is your occupation? 
Deputy Colleetor of Internal Revenue. 
What district? 
Sixth California district. 
Where is your place of business? 
In this building. My office is Room 1121. 
How long have you had that position? 
The way I gave it, 11 and a fraction years. 
Jn connection with your position as Deputy 
Colleetor of Internal Revenue here in this district, 
do you have under your supervision and jurisdiction 
any of the records, official records, of the Offiee of 
the Collector of? Internal Revenue showing how 


OFPoOororere 


vs. United States of America - 347 


(Testimony of Albert D. Allen.) 
much money was paid on the income tax returns 
that are filed during these years? 

A. J have. 

Q. Would you please state whether you have 
examined the records in the office of the Collector 
of Internal Revenue here to determine how much, 
if anything, was paid in connection with the in- 
come tax reported by the defendant Sam Ormont 
for the calendar year 1944 and the calendar year 
1943 and the calendar year 1942? [54] 

A. I have. 

@. Have you done so also with reference to the 
payment upon the income tax reported by the de- 
fendant Phillip Himmelfarb for the ealendar year 
1944? A. I have. 

Q. Now you have before you there Government’s 
Exhibits I through 4 inclusive, also No. 5. Just 
look at numbers I through 4, the income tax re- 
turns for these persons for the years I have 
enumerated. 

Would you state how much tax was paid by the 
defendant Sam Ormont in connection with the re- 
turn for the calendar vear 1944? .— 

Mr. Katz: Objected to, if the court please, on 
the ground that that, as against the defendant Him- 
melfarb, has no foundation laid aa has no bearing 
on anv issue in this case. . 

The Court: The objection is sustained as to the 
defendant Himmelfarb. | 

Mr. Strong: In order to save time, may I say 
that when I am going to offer testimony with ref- 


348 Phillip Himmelfarb, Sam Ormont 


(Testimony of Albert D. Allen.) 

erence to the documents which are signed by the 
defendant Ormont, that I will only limit the offer 
to the defendant Ormont until such a time as I say 
I-am offering it as to both; and on the Himmelfarb 
one, that: will be the same. I don’t know whether 
that is satisfactory to counsel or not, but I thought 
it might [55] save some time. 

:'Phe: Court: I have ruled on this objection. 

Mr. Robnett: I want to object on the ground 
that the reeords would be the best evidence. 

The Court: He has the records before him. He 
has the exhibits in evidence. 

Mr. Robnett: If that is the record of payment, 
why of course that is all right. I thought they had 
other books or records because cousel had asked him 
af exanained the records of their offiee to see how 
much had been paid. [I thought they had other books 
showing payments besides. 

The Court: What is the method of keeping books 
up there? 

The Witness: We have other records, your 
Honor. 

The Court: Is that your primary record of pay- 
ment? 

The Witness: Yes, sir. 

The Court: Then if there are any additional 
payments you have other records? 

The Witness: Yes, sir. 

The Court: You have verified the other records? 

The Witness: Yes, sir. 
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The Court: Does there appear to be any pay- 
ment other than indicated on the return by the other 
records before that year? 

The Witness: I have not checked against this. 
My [56] records, or the figures are taken from our 
records in this building, and I have not checked 
them against the returns before I came here. 

The Court: You haven’t? 

The Witness: No, sir. I mean before I sat in 
this chair. 

Mr. Strong: Check them now. 

The Witness: I have caused the records of our 
office to be checked to see the payments and I have 
recorded those on a sparate sheet of paper. 

Mr. Strong: Let him cheek them now. 

The Witness: But I have not checked that 
paper against these returns. Shall I do that? 

The Court: What was your objection now, Mr. 
Robnett ? 

Mr. Robnett: I object on the ground that the 
records are the best evidence and not the testimony 
of the witness as to what he thinks they show. 

Mr. Strong: It isn’t what he thinks they show 
but what he examined them in his official capacity. 

The Court: ‘That is still hearsay. 

Mr. Robnett: Yes. 

Q. (By Mr. Strong): Do you have the records 
available now upstairs? 

A. If you have plenty of expressmen to bring 
them down here. [57] 
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Q. Just the records as to these particular indi- 
viduals in these years. I don’t mean all the records 
for the whole office. 

The Court: How do you keep the record up 
there? Do you keep a ledger page for each tax- 
payer? The Witness: No, sir. 

The Court: How do you keep it? 

The Witness: There are 10 on a page. 

The Court: 10 on a page? 

The Witness: Yes, sir, and it is kept by account 
members. 

The Court: You wouldn’t have to bring too 
many records down here then for these years for 
these defendants. How big is the page? 

The Witness: It isn’t a question of a page, sir, 
it is a question of the size of the books. They can 
be brought down, I grant you. 

The Court: How big are the books? 

The Witness (indicating): That thick, that 
long, and that wide. 

The Court: Counsel’s objection is still good. The 
original records are the best evidence. 

Mr. Strong: Would you please go upstairs and 
bring down the records? 

‘The Witness: Will you furnish someone to go 
with me? I can’t carry those records down here. 

Mr. Strong: Will vou please go upstairs for the 
records and I will arrange to get somebody to help 
you? 

The Court: I might suggest. in that connection, 
that under the statute a certified copy of the record 
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is sufficient, and this witness, however, is not a 
certifier. All right. Go ahead. Bring your records 
clown. 

Mr. Robnett: I will say this to counsel, I don’t 
want to put him to too much work, but if he will 
submit to me what he claims, we might be able to 
stipulate. 

Mr. Strong: Just a moment. 

Mr. Robnett: We might be able to stipulate as 
to the figures if we can agree upon it. 

Mr. Strong: Do you care to look at the returns 
and see if you can stipulate. That is all we are 
offering, are the figures on the returns. 

The Court: The witness said he checked some 
other documents and records. 

Mr. Strong: The witness also needs help to bring 
down the voluminous book, so if I may consult with 
counsel we may not need those voluminous records 
and then he ean stay here. 

The Court: If you have another witness, we 
might put him on the stand now and you can con- 
sult at recess. 

Mr. Allen, you may be seated there. 


(Witness temporarily excused.) [59] 


The Court: Call your next witness. 
Mr. Strong: Mr. Baizer. 
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BENJAMIN BAIZER 

ealled as a witness by and behalf of the government, 
being first duly sworn, was examined and testified 
as follows: 

The Clerk: Will you state your name? 

The Witness: Benjamin Baizer; B-a-i-z-e-r. 

The Clerk: Your address? 

The Witness: 1208 South Crescent Heights 
Boulevard. 

The Clerk: Is that in Glendale? 

The Witness: That is Los Angeles. 

The Clerk: Take the stand. 


Direct Examination 
By Mr. Strong: 


Brooklyn and Soto branch. 

Have you been subpoenaed to produce here 
certain records of the Bank of America? 

Yes, I have. 


Q. Mr. Baizer, what is vour occupation? 
A. [Tama branch bank manager. 

Q. What bank? A. Bank of America. 
Q. Where? 

A. 

Q. 


Have you produced those records? 
Yes, I have. [60] 
May I see them, please? 


OrOrs 


(The documents referred to were passed to 
counsel. ) 


Mr. Strong: May I have these six documents 
marked for identification, please? 

The Count.) Separately? 

Mr. Strong? Yes, your Honor. 
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The Court: Nos. 7, 8, 9, 10, 11, and 12 fox iden- 
tification. 
(The documents referred to were marked 
Government’s Exhibits 7 to 12 inclusive for 
identification. ) 


Tthe Court: What do they purport to be, bank 
slips? 

Mr. Strong: No. 7 is a withdrawal slip dated 
August 28, 1948. I won’t mention the sums unless 
vou want it. 

No. 8 is a withdrawal slip dated May 25, 1943. 

No. 9 is a withdrawal slip dated 8/26/43. 

No. 10 is a signature card of Sam Ormont. 

No. 11 and No. 12 appear to be the records of the 
bank showing the withdrawals and deposits and 
interest in the account of Sam Ormont. 

The Court: Very well. 

Q. (By Mr. Strong): I show you Govern- 
ment’s Exhibits 7, 8, 9, 10, 11, and 12 marked for 
identification and ask vou if you will state whether 
these are part of the official records kept in the due 
course of business by the Bank of America from 
whence [61] you came as you testified. 

A. That is correct. 

Q. Will vou state what records those are? 

Mr. Katz: We object to any further questioning 
along that line with respect to those documents as 
against the defendant Himmelfarb on the ground 
that they are incompetent, irrelevant and imma- 
terial, no bearing on any issue in this case, no 
proper foundation laid, and that they are hearsay. 
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The Court: Sustained as to the defendant Him- 
melfarb. Do you remember the question? 

Q. (By Mr. Strong): Will vou state what 
those are by number? Take No. 7 first. 

A. Shall I specify the amounts too? 

Q. Just state what it is in general. They speak 
for themselves. 

A. No.7 is a savings withdrawal slip. No 8—— 

The Court: Dated? 

The Witness: Dated August 28, 1943. 

No. 8 is a savings withdrawal slip dated May 23, 
1943. 

No. 9 is a savings withdrawal slip dated August 
26, 1944. 

Q. (By Mr. Strong): As to these three with- 
drawal slips, you can state [62] whether these 
amounts were paid to the person who signed them? 

A. Yes. 

Mr. Robnett: If the court please, I object to 
them on the ground that they are incompetent, 
irrelevant and immaterial, and the question pro- 
pounded, as to the defendant Ormont. as it shows, 
is that thev are merely withdrawals from his sav- 
ings account and there is no showing that thev are 
income of any kind or character and therefore not 
within the issues of this case. 

The Court: I take it all this is a preliminary 
matic 

Mr. Strong: Yes. I can't get to the income 
until I get to the records and if they are kept out 
we will never get to the income. 


us. United States of America 309 


(Testimony of Benjamin Baizer.) 
The Court: The objection is overruled, the gen- 
eral objection. Let me hear the question again. 


(The question referred to was read by the 
reporter, as set forth above.) 


The Court: That is of your own knowledge. 

Mr. Katz: If the court please, with respect to 
the defendant Himmelfarb, to avoid making the 
objection to each question as it is made, I think 
some stipulation will probably expedite the matter. 
IT don’t want to have to do that. 

The Court: Tf it will be deemed that vou have 
made the objection to all of the questions asked by 
government counsel [63] without repeating it, and 
the same ruling made that I have made so far on 
these objections, unless government counsel avows 
that the evidence offered is offered also against 
Himmelfarb. 

Mr. Katz: Thank you, your Honor. 

The Court: Very well. Now I asked you 
whether you knew of your own knowledge that it 
was paid to the person who signed it. 

The Witness: I didn’t pay him but the staff 
members of the branch paid him. 

The Court: Do you know who signed it? 

The Witness: Mr. Ormont signed it, according 
to his signature card. 

The Court: Do you know his signature? 

The Witness: Yes, I have his signature card, 
the origina] signature card that was taken when the 
account was opened, and they compare with the 
savings withdrawal slips. 
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A. JI imagine they would be at the Central 
Storage vaults. We might be able to get them. 

The Court: You wouldn’t have them at your 
branch? [67] 

The Witness: No. 

Q. (By Mr. Robnett): Did vou have these at 
your branch ? A. West sei" 

@. Those two were the only ones vou had there? 

A. I couldn’t answer that. We only looked for 
the years specified in the subpoena. 

Q. I see. That was a subpoena by the govern- 
ment, wasn’t it? A. That is correct. 

Q. Iam going to show you 

The Court: Let's mark it for identification A, 
photostatic copy of previous ledger sheet, I sup- 
pose? 

Mr. Robnett: Yes. 


(The doeument referred to was marked 
Defendant's Exhibit A, for identification. ) 


Q. (By Mr. Robnett): I want to show vou 
Exhibit A, consisting of six pages photostated, and 
ask you if vou will examine that. 

Do vou know what that is? 

A. It looks like a photostatic copy of the ledger 
eard of the savings account number 747 of Sar 
Ormont. 

Q. That is the same account that vou have iden- 
tified Exhibits 11 and 12? 

A. The last two sheets of those photostats are 
identical with the ones that T brought with me. [68] 
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Q. And the other sheets precede that, those two 
sheets which you have just identified, 11 and 12? 

A. That is correct. 

Mr. Strong: I object to that on the ground the 
originals are available. I have never seen the origi- 
nals or the photostats and don’t know, as a matter 
of fact, if those are or are not exact duplicates. 

The Court: He is asking the witness. Can you 
tell whether those are? 

The Witness: Yes, J can, because the signature 
—when the account is opened the signature is 
usually taken on the signature card and on the 
ledger card, and on the original ledger card on the 
first page the signature appears. Then there is a 
continuation right with the balances from each sheet 
to the next one. 

The Court: So that in the regular course of the 
business of your hank you could say that that is his 
complete record of ledger cards? 

The Witness: That’s right. 

The Court: You are entitled to have the origi- 
nals if you want them. 

Mr. Strong: Maybe we can talk it over during 
recess, because I haven’t seen them, and if they 
are photostats I don’t need the originals. 

Mr. Kosdon: I will present counsel with a copy. 

The Court: He will want to check that copy of 
the photostats with this copy of the photostats, and 
then check with the originals. That will make more 
work. 
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Mr. Strong: That is what will come from not 
bringing the originals. 

Mr. Robnett: I am going to offer this in evi- 
dence, if the court please. 

If it is going to become necessary for us to get 
the originals I want to know it now. 

The Court: They may be marked for identifica- 
tion, and I will reserve ruling on the government 
objection that there is no proper foundation laid 
until after recess when he may withdraw his objec- 
tion on that ground. 

Mr. Robnett: All right. 

The Court: Any further questions of this wit- 
ness ? 

Mr. Robnett: No further questions. 

The Court: You will remain until after the 
recess. Next witness. 

Mr. Strong: Mr. McClung. [70] 


JAMES E. McCLUNG 


called as a witness by and on behalf of the plain- 
tiff, having been first duly sworn, was examined and 
testified as follows: 


The Clerk: Your name? 

The Witness: James E. McClung. 

The Clerk: Your address? 

The Witness: Home address, 1435 West 67th 
Street, Los Angeles. 
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Direct Examination 
By Mr. Strong: 


Q. What is your occupation, sir? 

A. I am chief clerk, Security First National 
Bank, Huntington Park Branch. 

Q. Do you have custody of any of the records 
of the bank? 

A. You mean at the bank. 

Q. Yes. 

A. Well, I can get to them at any time, yes. 

Q. They are under your supervision and your 
direction, the work done under you? 

A. Any employee can get to the records. They 
are filed in our vault. 

Q. Have you been subpoenaed to bring here 
certain records of the bank, Security First Nationai 
Bank of Los Angeles on Pacific Boulevard? [71] 

A. Yes. 

The Court: Were you designated and author- 
ized by the bank to produce those records ? 

The Witness: Yes. The subpoena has my name 
on it. 

Q. (By Mr. Strong): Have you got the records 
there? A. Yes. 

Q. You can put away the subpoena. I won’t 
need that. 

Mr. Strong: May I have these documents marked 
for identifiction, your Honor? I will try to clip a 
few together, if possible. 

The Court: Has the defendant seen these docu- 
ments ? 
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Mr. Strong: I have never seen them either. 
Nobody has. 

The Court: All right. We will have a short 
recess or. a recess long enough for the defendants to 
examine those documents and for you to consult 
with Mr. Robnett. 

“Remember the admonition not to discuss this case 
among yourselves or with any other person, nor to 
form or express any opinion concerning it until it 
is finally subinitted to vou. 


(A recess was taken.) 


The Court: “The record will show each of the 
jurors present and the defendants present in person 
and by counsel. 

‘Jn connection with Mr. Allen’s proffered testi- 
mony were you able to come to some decision ? 

Mr. Strong: We have saved the trouble of 
everybody [72] going upstairs and carrying records 
now. 

Counsel: has agreed we ean stipulate, subject to 
correction if there are a few dollars one way or the 
other, that the income tax paid for the income which 
was reported on the income tax return, which is in 
evidence, by Mr. Ormont, for the calendar vear 
1944, was the sum of $3625.58. Is that mght? 

Mr. Robnett: The amount is shown on_ the 
return. 

The Court: Your stipulation is that the amounts 
paid are the amounts shown on the returns. 

Mr. Robnett: Yes. 
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Mr. Strong: Yes. And those are the amounts 
shown in the indictment, is that correct? 

Mr. Robnett: Yes. 

Mr. Strong: Same stipulation as to Mr. Him- 
melfarb, the amount of income tax shown as due 
for the calendar year 1944 shown on the return is 
the amount paid. 

Mr. Katz: The amount paid in connection with 
that return, so stipulated. 

The Court: Mr. Allen may be excused. 

Mr. Strong: And that the amount shown on the 
return of Ruth Himmelfarb to have been paid was 
the amount which was paid in connection with that 
return ? 

Mr. Katz: Yes. 

Mr. Robnett: We are not bound by their stipu- 
tion on [73] those things. We are not stipulating to 
that, because we know nothing about it. 

Mr. Strong: I understand that. I think the rec- 
ord is clear. 

The Court: At the present time these are admit- 
ted only as against the respective defendants as 
heretofore indicated. In the event they are con- 
nected, however, I don’t think that the governmeut 
should he put to the trouble of reproving something 
that is stipulated to. . , 

Mr. Katz: No, vour Honor, that is not the pur- 
pose, nor the intention, but the thing we have i 
mind is this: that each defendant presently makes a 
stipulation for himself. Because until such time as 
it is proven otherwise we are not in a position to do 
anything else. 

The Court: Very well. 
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Mr. Strong: May we have that understanding 
with respect to the defendant Sam Ormont? Is that 
right? 

Mr. Robnett: That is correct. 

The Court: That is the ruling that the court has 
made. They are now admissible as against the 
respective defendants that have been heretofore 
indicated, which I won’t repeat. 

Mr. Baizer, you had some matters concerning 
him, and he might wish to be exeused. 

Mr. Strong: He is working on something and 
he doesn’t mind staying a few minutes. May we 
proceed with this witness? [74] 

The Court: All right. 

Q. (By Mr. Strong): Are these the records 
you produced pursuant to a subpoena ? 

A. That’s right. 

The Court: Counsel will excuse me for a few 
moments. We will have a short recess. You may 
remain in your seats. 

(A short recess was taken.) [75] 

The Court: The jury is present, also the defend- 
ants and their counsel. Proceed. 

Q. (My Mr. Strong): I show you Govern- 
ment’s Kixhibits 13, 14 and 15 for identification, and 
ask you whether these are the official records of the 
Security First National Bank, Huntington Park 
Branch, which you were subpoenaed to produce 
here. 

A. (Examning documents) That is right. 

Q. Would you state briefly what they are, tak- 
ing them by number? 
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A. No. 13 is the original signature card on this 
account in the name of Sam Ormont. The record 
here shows it was opened in 1932. 

No. 14 is 13 original deposits. Do you wish the 
amounts on each one of them? 

Q. No; just deposits slips? 

A. Original deposit tickets, yes, made out in 
Sam Ormont’s writing. 

@. And those deposit tickets represent deposits 
made in the due course of business of your bank ? 

A. That is right. 

Q. Go ahead. 

A. Then we have five original full ledger sheets, 
commercial account, in the name of Sam Ormont 
for the period asked for in the subpoena. [76] 

@. You mean there are some more cards? 

The Court: What period is that? 

The Witness: For 1942, ’483, 44 and January 
of 745. 

The Court: Very well. 

Q. (By Mr. Strong): I show you this docu- 
ment which is marked Government’s Exhibit No. 
20, is that one of the records too? 

A. That is right. 

The Court: Government’s Exhibit 20? 

Mr. Strong: For identification. 

The Court: How did you get from 15 to 20? 

Mr. Strong: We marked a number of them dur- 
ing the recess for purposes of identification. 

The Court: Very well. 
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The Witness: This is the original deposit ticket 
on account No. 224808, in the name of Sam Ormont, 
dated May 1, 1942. 

Q:: (By: Mr. Strong): Were the deposits made 
as shown in the due course of business at your bank? 

A. Yes. That is the original record. 

Q. Here is Government’s Exhibit 19. State what 
that is. 

A. That is’ a withdrawal ticket on the same 
savings ‘account signed by Sam Ormont dated July 
17, 1943. It is the original record. It is the only 
record. [77] 

Q.° So.far as you know, the withdrawal was or 
was not made? 

A. It was made; yes. I have the ledger card 
here to show. 

Q. Government’s Exhibit 18? 

A. This is a withdrawal ticket on the same 
account, dated January 10, “42. It is an original. 
It is cancelled. 

Q. Was that withdrawal made also as shown by 
the document itself? A. That is meght. 

@. This is 17 and 16, are they part of your 
records ? 

A. Yes. Here is the savings account signature 
eard on the account, opened January of 1937. 

@. Whose account? 

A. Sam Ormont. It is the original. It is the 
only signature card we have on that. 

No. 16 is the original savings ledger ecard to whieh 
all withdrawals and deposits are posted. It is the 
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original of account 224808, Sam Ormont, and shows 
all the withdrawals and deposits. 

Q. These are the only documents you were sub- 
poenaed to produce, is that right? 

A. I believe that’s it. I have not checked them 
to see. That is all I brought; yes. 

Mr. Strong: That is all. [78] 

The Court: Cross-examine ? 

Mr. Robnett: Yes, your Honor. 


Cross-Examination 
By Mr. Robnett: 

Q. Let me understand your name again, please. 

A. McClung; James EK. McClung. 

Q. Myr. McClung, I am going to show you first 
Exhibits 13, 14 and 15 for identification, I guess 
they are—I don’t believe they have been offered in 
evidence ? 

The Court: No, they haven’t been offered in 
evidence. 

Q. (By Mr. Robnett): I ask you if that is 
the complete bank record of that account of Sam 
Ormont from the beginning to the end. 

A. It calls here in your subpoena for a set date. 

Q. No, I am asking you a question. That isn’t 
my subpoena. 

A. Let me look at it first. IT don’t know when 
it was opened. Yes, I do. Do vou have the commer- 
cial signature card here? 


(The document referred to was passed to the 
witness. ) 
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The Witness: March 15, 1932. 

Q. (By Mr. Robnett): That is when it was 
opened?:' - 

A. That is right. And this only goes back to ’41. 

Q. Could ‘you produce at the next hearing of 
the court [79] the entire record of that account in 
connection with this same ledger? 

A. Yes, in about five days. 

Q. About five days? ne Wes! 

The Court: Why five days. 

The Witness: Well, we have to order them 
through our warehouse. The normal procedure 
takes ahout five days. 

The Court: Couldn’t you hasten them a little 
bit? 

The Witness: I haven’t gone out to the ware- 
housé and dug them out myself, I wouldn’t know 
where to find them, hut I guess it could be done if 
you insist‘on it. [80] 

Q. (By Mr. Robnett): May I ask you is it a 
question of time in finding them? Are they 
mixed up? 

A. No. We keep our records, we have our regu- 
Jar channels through which we order them. We fill 
out a requisition and send it in, and thev look them 
up and send them back to us. In fact, I ordered 
some of these from the warehouse. We only keep 
eurrent records out at the braneh, back about two 
years. We don’t have room out there to earry 
them all. 
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Q. Will you kindly order those, rush order, 
when you return to the bank, please? 

A. Yes. 

The Court: If you desire them, I will direct the 
witness to produce them. They won’t be needed 
before probably Wednesday morning, next Wednes- 
day morning. 

Mr. Robnett: Yes. 

The Court: That will be time enough. 

Mr. Robnett: Will you return with them at that 
time, then? 

The Witness: Yes. 

The Court: You understand now what you are 
to produce? The entire ledger records. 

The Witness: That is just on his commercial 
account ? 

Mr. Robnett: I am going to ask him the same on 
the other accounts. I think mavbe vou have it here. 

The Witness: I believe we have on that account. 

Mr. Robnett: Isn’t that when it was opened? 

Mr. Kosdon: May I interrupt for a minute? Mr. 
Robnett, will you have the witness also bring in the 
ledger cards pertaining to the Acme Meat Com- 
pany? 

The Court: Are they kept there? Do you reeall 
that account? 

The Witness: Yes. 

The Court: All right. The complete ledger cards 
of the Acme Meat Company: commercial and sav- 
ings? 

Mr. Kosdon: Just commercial. 
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‘The Court: ‘Since the time it was opened up to 
date. 

Mr. Robnett: And of each of these accounts 
(indicating), both the commercial and the savings. 
' The Witness: That is next Wednesday morning 
at 10:00 '0’clock. 

The Court: Yes. 

®. (By Mr. Robnett): .By the waygethis! fic- 
count, Exhibit 16, is that the savings account ? 

Te, “That's tigi: 

Q. Is that the complete savings account until it 
was closed up? 

A. Well, now, I brought the ledger eards show- 
ing all the entries, the signature card, that is the 
only one; but I have not brought all of the deposits 
since the account opened. In fact, that goes hack 
to 1937. [82] 

Q. You mean you have not brought the deposit 
slips? A. No, not for 1937. 

The Court: He brought the ledger, didn’t he? 
You have the ledger account since 737? The ledger 
account is what you want? 

Mr. Robnett: It seems to be of value to us to 
have the deposit slips, if he could bring them. 

The Court: That is the savings account only 
you want the deposit slips? 

Mr. Robnett: Yes. He has the ledger sheet here. 
This ledger sheet is closed out. 

The Court: What do you want of the Aeme Meat 
Company? Just the ledger sheet? 
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Mr. Robnett: I want everything pertaining to 
the account, ledger sheets and the deposit slips. 

The Court: Ledger sheet, signature card and 
the deposit slips for the Acme Meat Company ? 

Mr. Robnett: Yes. 

The Witness: They may have, maybe, a deposit 
of two a day for seven years, and that is a job. If 
they have to have them, I can get them. If they 
don’t have to have them, it is a tremendous job. 
You go in a warehouse, you pick out a group of 
deposit tickets and take one out and put the rest 
back, for seven years, that is a job, believe me. 

The Court: A savings account is not so bad? 

The Witness: It is the same way, your Honor. 
They are filed day by day. 

The Court: There are not so many deposits? 

The Witness: About 20 on that card covering 
from ’37 up to 743. -I know the bank will take the 
responsibility that these original debits are posted 
to the correct account. 

Mr. Robnett: As to the Acme Meat Company, 
since there are so many deposit slips you don’t need 
to bring them. 

The Witness: I am to bring the entire ledger 
and signature card on Acme Meat, and on this 
account here back to where the account opened ? 

The Court: The commercial account. 

The Witness: Yes. 

The Court: They want the deposit slips on the 
savings account. 

Mr. Robnett: Yes, correct. 
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The Witness: Yes, back to 837. 

The Court: To the time it began. 

Cross-examination ? 

Mr. Katz: No, your Honor. My understandinng 
is that all of this testimony was going in, until it is 
changed, was going in as against the other defend- 
ant. 

The Court: That is right. The witness may be 
excused to return next Wednesday at 10:00 o’clock. 

Mr. Strong: Surely. [8+] 

The Court: Next witness. 

Mr. Strong: Mr. Jehl. 


ALBERT H. JEHL 
called as a witness by and on behalf of the plaintiff, 
having been first duly sworn, was examined and 
testified as follows: 


The Clerk: Your name? 

The: Witness: Alhert H. Jel. 

The Clerk: Your address? 

The Witness: 4808 Victoria Avenue, Los An- 
geles. 

Direct Examination 

By Mr. Strong: 

Q. Mr. Jehl, what is your occupation? 

A. Junior vice-president and manager of the 
Citizens National Trust and Savings Bank. 

@. Have you produced with you here today, 
pursuant to subpoena directed to the Citizens Na- 
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tional Trust and Savings Association, certain docu- 
ments of the bank, books and record? 

A. I have. 

@. Do you have them there? A. I have. 

Q. Will you look at those documents before you 
and state whether they are part of the official rec- 
ords of the bank kept in the due course of business? 

A. They are. 

Q. Those are Government’s Exhibits. for identi- 
fication, [85] Nos. 21, 22, 23 and 24, is that right? 

me Mhat’s right: 

Q. Will vou kindly state what No. 21 is? 

A. 21—— 

The Court: Have vou seen these? 

Mir Kosdon: 1 don’t think so. 

Mr. Strong: Yes, these are the ones I have 
shown them before. 

Mr. Robnett: All right. If he says we have seen 
tiem, Mvsess we have. 

Mr. Strong: That is what they were looking at. 

The Witness: This is the signature card of the 
Acme Meat Company showing Sam Ormont as sole 
owner, together with a sole ownership certificate of 
business being carried on wnder the fictitious name 
of Acme Meat Company, executed by Sam Ormont. 
Card dated 4/16/1943, the date of opening. Show- 
ing closed out as of February 10, 1947. 

Another signature card of the Acme Meat Com- 
pany, this is No. 22, Aeme Meat Company payroll 
account, executed by Sam Ormont, dated March 3, 
1945, and showing as closed out March 10, 1947. 
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No. 23 is commercial deposit ships as of May 21, 
1943, October 9, 1943, January 25, 1944, March 29, 
1944, May 25, 1944, June 3, 1944, June 10, 1944, 
June 28, 1944, July 12, 1944, September 23, 1944, 
November 11, 1944; all in the name of Acme Meat 
Company. 

Q. Those are deposit ships? 

A. Those are commercial deposit slips. 

Q. Do vou know if the deposits were made as 
shown ? A. That is right. 

The Court: In the regular and usual course of 
business, deposits would have been made as reflected 
by those accounts? 

The Witness: That is right, sir. 

Exhibit 24 are commercial ledger sheets of the 
Acme Meat Company, starting with an opening of 
April 16, 1943, and running through those years to 
December 29, 19+4. 

The Court: Was the account closed at that 
time? 

The Witness: No, sir. The account was closed 
on February 10, 1947. 

Mr. Strong: That is all. 


The Court: Cross-examine. 


Cross-Examination 
By Mr. Robnett: 
Q. Is that the complete record of that account 
from the beginning to the end? 
A. From the beginning unti] December of 1944. 
Q. Q. Is that when it was closed out? [87] 
A. No, it wasn’t closed until February of 1947. 
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@. Then there are 
A. Those are the dates that the government sub- 

poenaed, however. 


Q. Yes. In any event, if we should want the 
other sheets up to date, would it take you very long 
to get them? I don’t know that we do. 

A. The sheets wouldn’t take long no, but the 
deposit slips would be a lot of trouble. But we have 
the sheets at the branch. 

Q. We could telephone you and get them? 

A. <Any time; yes, sir. 

My. Robnett: That is all. 

Mr. Strong: Just one more question. 


Redirect Examination 
By Mr. Strong: 

Q. Did you bring the loan liability ledger sheets 
for the years 1942, ’43 and ’44? 

A. There are none. 

@. There are none? A. None. 

Q. Did you have any applications for loans and 
financial statements submitted by Sam Ormont or 
Phillip Himmelfarb? [88] 

A. No, we did not. 

Q. That is the reason you didn’t bring them ? 

A. That is right. 

Mr. Strong: That is all. 

The Court: You may be excused. 


(Witness excused.) 


The Court: Next witness. 
Mr. Strong: Mr. Pingree. 


376 Phillip Himmelfarb, Sam Ormont 


HUGH R. PINGREE 
called as a witness by and in behalf of the govern- 
ment, having been first duly sworn, was examined 
and testified as follows: 


Mr. Strong: May I call another witness before 
this one so that these documents can be marked ? 

The Court: Let’s get the witnesses sworn first. 

The Clerk: Your name? 

The Witness: Hugh R. Pingree; P-i-n-g-r-e-e. 

The Clerk: Your address? 

The Witness: 3117 Via Breve, Montebello. 

The Court: You may step down for a moment. 

We are going to recess today at 4:00 o’clock so if 
you have any more of these record witnesses you 
better get them first. 

Mr. Strong: That is what we are doing so that 
they can go home. [89] 

Mr. Miller. 


THOMAS G. MILLER 
called as a witness by and in behalf of the govern- 
ment, having been first duly sworn, was examined. 
and testified as follows: 


The Clerk: May I have vour name? 
The Witness: Thomas G. Miller. 
The Clerk: Your address? 
The Wtiness 126 South Primrose Avenue, 
Alhambra. 
Direct Examination: 
By Mr. Strong: 


O. What is vonr oceupation, sit? 
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A. Office manager of Merrill, Lynch, Pierce, 
Fenner & Beane, members of the New York Stock 
Exchange. 

The Court: What was that name? 

The Witness: Merrill, Lynch, Pierce, Fenner & 
Beans, know as ‘‘ We, the People.’’ 

The Court: We, the People? 

The Witness: Yes, vour Honor. 

Q. (By Mr. Strong): Have you been sub- 
poenaed or has Merrill, Lynch, Fenner and Beane 
been subpoenaed to produce certain documents 
which you brought with you here todav? 

A. Yes, we have. 

Q. I will show you this group of documents 
that we [90] have already marked for identification 
and ask you whether these are the documents which 
you have brought pursuant to the government’s 
subpoena. 

The Court: Their numbers? 

Mr. Strong: Nos. 26 through 31 inclusive for 
identification. 

The Witness: (Examining documents) Yes, they 
are Mr. Strong. 

The Court: The defendants have seen these? 

Mr. Kosdon: We have looked at them. 

Q. (By Mr. Strong): Would you take them 
one by one and state very briefly what they are. 

A. Exhibit 26 is the ledger record of the account 
of Sam Ormont from January 1, 1941, through May 
31, 1941. 
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Exhibit 27 is the ledger page representing the 
account of Sam Ormont from June 28, 1941, 
through December 31, 1941. 

Exhibit 28 is the ledger record of Sam Ormont 
from January 1, 1942, through December 31, 1942. 

Exhibit 20 is the ledger record of the account of 
Sam Ormont from February 2, 1943, through De- 
cember 31, 1948. 

Exhibit 30 is the record of January, 1945 and 
February, 1945 of Sam Ormont. 

Exhibit 31 is the ledger record of the account of 
Sam Ormont from January 1944 through December 
1944. [91] 

Q. Those are the records kept by your concern 
in the due course of transacting their business ? 

A. Yes, they are. 

Q. I show you Government’s Exhibit 25 for 
identification and ask you if this is a photostatic 
eopy which you have brought with vou here today 
pursuant to the subpoena. 

A. Yes, that is correct. 

Mr. Strong: Will counsel stipulate that we can 
use this photostat in heu of the original card, that 
is, Government’s Exhibit 25 for identification, the 
signature card? 

Mr. Robnett: Yes. 

The Court: What is it? 

Mr. Katz: That is a matter T am not concerned 
with, but it is still my understanding that until such 
time as vou indicate that vou are proceeding against 
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the defendant Himmelfarb you are proceeding 
against the defendant Sam Ormont. 

My. Strong: Yes. 

Q. Would you state what that is first. 

A. This is the signature card and account eard 
of Sam 8S. Ormont signed January 2, 1941. 

Mr. Strong: Iam simply asking, with reference 
to the use of the photostat rather than the original 
so that in the event I offer it as against the defend- 
ant Himmelfarb that we don’t have to go running 
around to get the original. | 

Mr. Katz: That is so stipulated. That is satis- 
factory, [92] if it ever comes in against the defend- 
ant Himmelfarb the use of a photostate will be 
satisfactory. 

Mr. Strong: Thank you. That is all. 

The Court: Any cross-examination ? 

Mr. Robnett: No questions. 

Mr. Katz: No, vour Honor. 

The Court: You are exeused: 

(Witness excused.) [93] 


The Court: Do you want Mr. Pingree back on 
the stand? 
Mr. Strong: Please. 


HUGH R. PINGREE 
ealled as a witness by and in behalf of the govern- 
ment, having been previously duly sworn, was ex- 
amined and testified as follows: 


The Court: You were sworn a moment ago? 
The Witness: Yes. 
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Mr. Strong: May I in the meanwhile pass these 
exhibits 1, 2, 3 and 4 in evidence, to the jury while 
we are putting these other documents in? 

The Court: No: 


Direct Examination 
By Mr. Strong: 

Q. Mr. Pingree, what is your occupation? 

A. I am manager, Bank of America, First and 
Chicago Branch, Los Angeles. 

Q. Have you pursuant to a subpoena issued 
directed to the Bank of America at your branch 
brought certain records with you of the Bank of 
America ? A. I have. 

Q. J show you these documents, Government’s 
Exhibits 32 through 36 for identification and ask 
you whether these are the records which you have 
brought with you. 

A. That is correct. Of course those are copies 
of the [94] original that I brought also. 

The Court: Those are photostats? 

The Witness: Yes. 

Mr. Strong: ‘The witness is referring to Govern- 
ment’s Exhibits 32, 33, 34 and 35. The origmals are 
in the courtroom and I understand from counsel 
that we may use in this case the photostats in lien 
of the originals. Is that correct? 

Mi. Katz: Now I think vou are proceeding on 
matters as against the defendant Himmelfarb, is 
that correct? 

Mr. Strone: That is right. 


| 
; 


us. Umted States of America 381 


(Testimony of Hugh R. Pingree.) 

Mr. Katz: The use of photostats is satisfactory. 
There is no objection. 

The Court: As to these matters? 

Mr. Strong: As to these exhibits? 

Mr. Katz: Yes, as to these exhibits that we are 
referring fo. 

Mr. Robnett: I won’t object on the ground that 
they are photostats. You are not offering them as 
against my client now, are you? 

Mr. Strong: Iam not offering them now. 

Mr. Robnett: Will this examimation pertain to 
my client? 

Mr. Strong: No, it is just pertaining to the 
documents. But I understand that in any event, if 
we do offer them vou will not object on the ground 
that they are photostats? 

Mr. Robnett: Not at all. [95] 

Mr. Strong: Thank you. 

The Court: Let me see, you haven’t offered in 
evidence Exhibits Nos. 7 to 31 yet. 

Mr. Strong: I have not offered anything heyond 
Exhibit 5. 

The Court: In view of the fact that you are 
moving over to a different defendant, showd vou 
not make your offer at this time? 

Mr. Strong: I will offer them in evidence. I 
offer in evidence Government’s Exhibits 6 through 
36 inclusive. 

The Court: Nos 6 to 31, beeause these others 
involve something else. 

Mr. Robnett: Pardon me just a moment. 


(Conference between counsel.) 


382 Phillip Himmelfarb, Sam Ormont 


(Testimony of Hugh R. Pingree.) 

Mr. Strong: And at this time I am offering 
them only as against the defendant whose account 
it is. 

The Court: Sam Ormont? 

Mr. Strong: Yes. 

Mr. Robnett: How many are you offering? 

The Court: Nos. 7 to 31 inclusive. 

Mr. Robnett: As to 26 to 31 inclusive that have 
just been identified there by the witness, as to those 
I interpose an objection on the ground that they 
are incompetent, irrelevant and immaterial, do 
not tend to prove any issues in this case to show any 
taxable income during any period or time. [96] 

As to the others, I believe they are all bank rec- 
ords, practically all, and they only show bank ac- 
counts, and I want to interpose the formal objeec- 
tion that they do not show any taxable income. 

The Court: That they are incompetent, irrcle- 
vant and immaterial ? 

Mr. Robnett: That they are incompetent, irrele- 
vant and immaterial for that reason, unless thev 
are connected up and shown to he income. 

The Court: They will be admitted subject to the 
motion to strike in the event they are net connected 
up, and admitted only as against the defendant Sam 
Ormont and not as against the defendant Phillip 
Himmelfarb. | 

(The documents referred to were received in 
evidence and marked Government’s Exhibits 
7 to 31 inelusive.) 


Mr. Strong: No. 6 is still here. I haven't offered 


it vot. 
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The Court: I don’t know what No. 6 is. 

Mr. Strong: No. 6 is an income tax return. I 
will offer it in evidence just to keep this whole thing 
so we won't have to go looking for No. 6 later on. 

Mr. Robnett: May I see whose it is? 


(Counsel exhibiting document. ) 


Mr. Strong: I offer 6 with everyone’s acquies- 
cence, [97] ' | 
(The document referred to was received in 


evidence and marked Government’s Exhibit 
No. 6.) 


@) (By Mr. Strong): Now, Mr. Pineree, would 
you please state briefly what these are by nunber? 

A. Exhibit 32 is a photostate of the original 
signature card covering the commercial account of 
Phillip Himmelfarab opened on May 14 of °42. 

Exhibit 35 is a photostatic copy of cashier’s check 
No. 3305484, dated January 20, ’45, pavable to Acme 
Meat Company in the amount of $3150. 

Q. Was this paid, as far as vou know? 

A. Yes, showing it was paid on May 24 of 

Mr. Katz: If the Court please, [I am going to 
move to strike the statement of the witness with 
respect to what the document shows. The document 
is the best evidence of what it shows, and IF am 
going to move to strike it upon the further ground 
that it is in a date subsequent to the time that is 
here involved for the present purposes at least until 
such time as a later date is brought into issue. [98] 

The Court: That is Exhibit 32? 

Mr. Strong: That is the check, 32. 
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The Witness: 35, isn’t it? 
Mr. Strong: We will connect it up, your Honor. 
The Court: Let me see it. 


(Document handed to the court.) 


The Court: You mean 32, 33 and 34 have some- 
thing to do with this? 

Mr. Strong: I don’t understand you. 

The Court: You said you would connect it up. 

Mr. Strong: 35. All the others have something 
to do with it. — 

The Court: Will you connect 32, 33 and 34 
with 35? 

Mr. Strong: Yes. 

The Court: Then let’s start with 32, 33 and 34. 

The Witness: That was out of order. I didn’t 
notice it. 

The Court: I will reserve ruling on the objec- 
tion. 

Mr. Strong: As to which one? Just the one, 30? 

The Court: That is the only one that the objec- 
tion has been made on so far. 

Q. (By Mr. Strong:) Go ahead. 

The Court: Tell us what 32,.33, 34 and 35 and 36 
are. What are they? 

The Witness: I have told you on 32. Should I 
repeat? [99] 

The Court: I missed it. 

The Witness: That is a photostatic copy of a 
signature card executed by Himmelfarb, Commer- 
cial Account, showing the opening date May 14 of 
"42. That is Exhibit 32. 
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The Court: Very well. 

The Witness: Exhibit 33 is a photostatic copy of 
a commercial deposit dated May 26 of ’45. 

Mr. Katz: Just a minute. If the court please, I 
am going to object to any further statement with 
reference to a matter that is dated beyond the year 
that is before this court in this matter. It 1s not in 
the issue. The record is, in any event, the best evi- 
dence of what it contains. 

Mr. Strong: We will tie it up, your Honor. 

The Court: Finish your statement. Dated when ? 

The Witness: May 26, 1945. 

The Court: All right. I will reserve ruling on 
that. 

The Witness: Exhibit 34 is a phototstatic copy 
of an original application for cashier’s check No. 
5484, dated—the date of this particular document 
January 20 of ’45. Check payable to the Acme Meat 
Company. 

Mr. Katz: Just a minute. If the court please, I 
am going to make the same objection with respect 
to that document, which is passing beyond the date 
that is here before the court. 

Mr. Strong: We will connect it up, your Honor. 

Mr. Katz: On the same ground, the record is the 
best evidence. 

The Court: I will reserve ruling on it. Con- 
tinue. 35 is the cashier’s check what date? 

The Witness: January 20, 1945. 

The Court: What is 36? 
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The Witness: 36 are certain copies of the ledger 
sheets of Phillip Himmelfarb, covering the periods 
from December 24, 1943 to and including January 
23 of 1946. 

Mr. Katz: Same objection, if the court please, 
with reference to the ledger cards at this time, and 
until the later dates are placed in issue, with respect 
to a date beyond the end of the year 744. 

The Court: Are you offering this in evidence? 

Mr. Strong: I am offering all of them, your 
Honor. 

The Court: 32 is admitted in evidence; 33 is 
admitted in evidence; 34 is admitted in evidence; 35 
is admitted in evidence; 36 is admitted in evidence 
in so far as the date of March 15, 1945 is concerned. 
Beyond that date it will be marked for identification 
until further foundation is laid. 

Cross-examination ? 

I take it you are through? 

Mr. Strong: Yes. I just have these documents. 


Cross-Examination 
By Mr. Katz: 

Q. Mr. Pingree, with reference to Exhibit 36, 
that account, as I understand it, was opened in the 
year 1942, is that correct ? 

Polio § correct. 

Q. And the ledger sheets that you have, do they 
commence as of the date of the opening of that 
account? 

A. No; they commence as of December 24 of 45. 
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Q. If the request is made of you to produce the 
ledger sheets from the date of the opening of the 
account to the date at which these ledger sheets 
begin, can you do that? 

A. Yes, we can do that. It would be a matter of 
about six months, approximately, we could do that 
in a short time. 

@. When you say 
are talking about it covers a six months period and 


‘six’? months you mean you 


you ean do it quickly ? A. Yes. 
Q. It wouldn’t take you six months to get those 
records together? A. No, that’s right. 


Q. Will you make those available to us? 

A. Yes. 

The Court: On order of the court I take it you 
would ? 

The Witness: Yes. 

The Court: When do you want him back—next 
Wednesday at 10:00 0’clock? 

Mr. Katz: I don’t believe I will need him before 
that time, your Honor. 

The Court: Very well. Next Wednesday at 10:00 
o’clock you come back with those additional records. 
In the meantime you may be excused. 

Any other witnesses this afternoon ? 

Mr. Strong: Are there any other witnesses with 
records? That will be all this afternoon. 

The Court: You mean with bank records. 

Mr. Strong: Any other kind of records. I don’t 
mean criminal records. 

The Court: Very well. 
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I think we can proceed with this matter Monday 
afternoon. Monday morning is law and motion day. 
I will be through by noon. 

Recess until 2:00 o’clock Monday afternoon. You 
remember the admonition, and all witnesses are di- 
rected to return to this court room on that date and 
hour. _ 

(Whereupon, at 4:00 o’clock p.m., Friday, 
May 23, 1947, an adjournment was taken until 
Monday, May 26, 19477, at 2:00 o’clock p.m.) 


Los Angeles, California, May 26, 1947 
2:00 o’Clock P.M. 


The Court: Ex parte? 

The Clerk: I believe not, your Honor. 

The Court: Usual stipulation? 

Mr. Strong: So stipulated. 

Mr. Katz: So stipulated, your Honor. 

Mr. Robnett: Yes. 

Mr. Strong: That the jury is present and the 
defendants are in court. 

The Court: Call your witness: 

Mr. Strong: Mr. Baizer. 


BENJAMIN BAIZER 
recalled as a witness by and in behalf of the Gov- 
ernment, having been previously duly sworn, was 
examined and testified as follows: 


The Clerk: You have been sworn before? 
The Witness: Yes. 
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The Clerk: And your name again? 
The Witness: Benjamin Baizer, B-a-i-z-e-r. 


Direct Examination 
By Mr. Strong: 

Q. Mr. Baizer, you were a witness in this case 
before and you were sworn? 

A. That is correct. [107] 

Q. You were asked to bring certain additional 
records of the bank? 

A. I have them here. 

Q. May I have them, please? 

A. (Producing documents) Those are the origi- 
nals. 

Mr. Strong: May I have this group of docu- 
ments marked as one exhibit for identification, your 
Honor? 

The Clerk. No. 37. 

(The documents referred to were marked 
Government’s Exhibit No. 37 for identifica- 
tion. ) 


Mr. Strong: I will show them to the defendants, 
your Honor. 


(Exhibiting documents to counsel. ) 


Q. (By Mr. Strong): I show you Govern- 
ment’s Exhibit 37 for identification. Will you please 
state what these are? 

A. These are savings deposit tickets to the sav- 
ings account of Sam Ormont, No. 747. One of them 
is dated February 4, 1942, in the amount of $550-——— 
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Q. Whatever they show on their face. They are 
savings deposit tickets? 

A. That is right. 

@. For the savings account? 

A. Savings deposit tickets to the account. 

Mr. Katz: If the Court please, at this time I 
wish to [108] renew the objection heretofore made, 
and I would like, if possible, to have the same un- 
derstanding. 

Mr. Strong: Same understanding. 

Mr. Katz: That is, that these matters are in- 
admissible as against the defendant Himmelfarb, 
and it will be understood that the objection made 
to each question and the ruling of the Court be the 
same as against each question and each witness un- 
til Mr. Strong indieates that he is proceeding 
against the defendant Himmelfarb. 

The Court: I doubt if the Government would 
be willing to concede an understanding to that effect, 
but I think that they would coneede an understand- 
ing to the effect that that is the basis of your ob- 
jecion. 

Mr. Katz: Yes, your Honor. 

The Court: And that I will make the same 
ruling. 

Mr. Strong: That is right. 

WiverComme: <All rieht 

Mr. Katz: Thank you. 

Q. (By Mr. Strong): Now do you know 
whether the deposits in the sums indieated by those 
slips were actually made? 

A. Yes, they were. 
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Mr. Strong: I offer these documents in evi- 
dence, your Honor. 

Mr. Robnett: Our objection to those is that they 
are incompetent, irrelevant and immaterial at this 
time unless they are connected up and shown to be 
income. 

The Court: Overruled. Admitted as to Sam 
Ormont only. . 

(The documents referred to were received in 
evidence and marked Government’s Exhibit 
Naso 7.) 


Mr. Strong: No further questions. 

The Court: Any questions? 

Mr. Robnett: No questions. 

The Court: This witness was going to produce 
some other documents. 

Mr. Strong: That was Wednesday. 

The Witness: Not me. I think you are referring 
to Mr. Pingree. 

Mr. Strong: Some of the bankers who were 
here said that they wonld bring the documents re- 
quested by the defendants on Wednesday. 

The Court: Your ledger sheets were from the 
opening of the account? ih 

The Witness: No, vour Honor, just from 1942 
on. They were not requested. . 

The Court: They wanted them from the open- 
ing of the account. 
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Mr. Robnett: Your Honor, I believe that the 
record will show that I have an exhibit which is a 
photostatie copy which the witness testified to. 

The Court: And that it was correct. [110] 

Mr. Robnett:. And I am going to ask counsel 
for the prosecution at this time, while the witness 
is still here, if he is still going to raise the objection 
that they are purely photostats. 

Mr. Strong: No, I will take Mr. Robnett’s word 
that these are representative. 

The Court: The witness testified that they were 
true copies. 

Mr. Robnett: That is correct, but there was an 
objection before that they were not the originals. 

The Court: The witness may be excused then. 


(Witness excused. ) 


Mr. Robnett: I offer these in evidence at this 
time. That will be Defendants’ Exhibit A. 

The Court: As part of the cross examination ? 

Mr. Robnett: Yes. I cross examined him the 
other day. 

The Court: Very well. They are admitted in 
evidence as part of the cross examination of the 
witness Baizer. 


(The documents referred to were received 
in evidence and marked Defendants’ Exhibit 
A.) [111] 
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ERNEST LINK 
a witness called by and on behalf of the plaintiff, 
having been first duly sworn, was examined and 
testified as follows: 


The Clerk: Will you state your name for the 
record ? 

The Witness: Ernest Link. 

The Clerk: What is your address, Mr. Link?. 

The Witness: 3833 South Hope Street. 


Direct Examination 
By Mr. Strong: 
Q. Mr. Link, are you acquainted with the de- 


fendant Sam Ormont? A. Yes, I am. 
A. Are you acquainted with the defendant 
Phillip Himmelfarb? A. Yes. 


Q. How long have you known Mr. Ormont? 

A. Since 1981. 

Q. And Mr. Himmelfarb? 

A. Since 1944. 

Q. Were you employed in any business capacity 
with Mr. Ormont? 
I was his bookkeeper. 
When? A. From 1931 until 1945. 
When in 1945? [112] 
Until the middle of April, 1945. 
Would you state what your duties were with 
reference to your being bookkeeper for Mr. Ormont? 

A. I was in full charge of his books. ‘That in- 
cluded checking his bills, entering bills, sending out 
statements, and making monthly profit and loss 
calculations. 


OPoor 
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Q. That was during what period? 

A. During all of that period from 1931 until 
1945. 

QQ. During that period, so far as you know, 
what business was Mr. Ormont engaged in? 

A. In the buying of livestoek, slaughtering of 
livestock and selling meat products from the 
slaughterhouse, livestock. 

Q. Was there a firm name under which Mr. Or- 
mont operated. 

A. Yes, it was known as the Aeme Meat Com- 
pany. . 

Q. Was this in that period from 1931 to 1945? 

A, Stes: 

Q. You were employed in the office then of this 
Acme Meat Company ? 

A. It was only a spare time job. I would do 
that at home. 

Q. But you had the full duties of a bookkeeper 
on his books? A. Yes. [113] 

Q. With reference to purchases, what sort of 
entries did you make in that connection ? 

A. Those entries for purchases were made solely 
from the check record. That is, the cheeks would 
be made out by Mr. Ormont. I would enter them 
through my eheck reeords, and charge them to pur- 
chases. 

Q. You are talking about purchases by Mr. Or- 
mont? 

“A. By Mr. Ormont, or whoever was his partner. 
There was at one time a Mr. Salter. 
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Q. In other words, purchases by the Acme Meat 
Company ? 

A. Purchases by the Acme Meat Company. 

Q. And sales made by the Acme Meat Company, 
—what sort of records, what sort of entries did you 
make ? 

A. I would enter sales in the sales record from 
the bills made out by Mr. Ormont, and they would 
be entered in their accounts receivable record, and 
statements would be made and sent to the customers. 

Q. Did you prepare a set of books for Mr. Or- 
mont, or did you find a set of books already in 
existence ? 

A. No, I started the first set of books for him. 

Q. That was in 1931? A. Yes. 

Q. Was there anybody else, so far as you know, 
who had anything to do with making bookkeeping 
entries in those books? 

A. Only during vacation periods. [114] 

Q. That’s about how long a period during a 
given vear? 

A. There was one time, a period perhaps five 
or six months or seven months. 

When was that? A. 1939. 

And 1942, 1948 and 1944? 

I was keeping the books. 

Did you have any assistance? - . A. No. 
You did all the work yourself? » 

Yes. 

Making the entries as to the sales by the 
Acme Meat Company, did you have access to the 
invoices? oo 
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A. Yes, I checked the invoices. I checked all 
the extensions and the additions before I would 
enter them into the customer’s accounts. 

Q. Did you make the invoices? 

A. No, I only checked the invoices. 

Q. The record, the data on the invoices onto the 
books? 

A. From the invoices into the books. 

Q. Did you make any kind of a distinguishing 
mark on those invoices after vou got through with 
each one? 

A. Yes, I have a steady habit of making check 
marks on all the extensions I check. 

Q. What was the purpose of that? [115] 

A. To know that I checked them, and they were 
correct. 

Q. So by examining an invoice you ean tell, can 
you not, whether or not you had used that to make 
an entry into the books? XK. Ves, 

Q. Invoices which do not bear your check marks, 
I understand were not entered by you? 

A. That is correct. 

Q. Do you have the books for the Acme Meat 
Company for the year 1942, 1943 and 1943. 


So far as you know, where are those books? 
They should be in the possession of the Acme 
Meat Company. 


A. Do I have them? 

@. Yes. A. I had them. 

Q. Do you have them now? A. No. 
Q. Do you have access to them now? 

A. No. 

Q. 

A. 
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Q. What was the practice of making invoices, 
so far as you know, by the Acme Meat Company, 
in connection with sales of Meat? 

A. The customer would come to the Acme Meat 
Company. I have witnessed it many times,—and 
he would buy meat. [116] The meat would be 
weighed, and the weight and the price would be 
entered on a bill, which was made out to the cus- 
tomer, and the extensions were, in the case of cash 
sales, made directly on the spot, and I would check 
those later. And in case of open account sales, the 
extensions would be left open, and I would make 
the caleulation, and enter the amount in the ac- 
counts receivable ledger. 

Q. So far as you know, how many sets of books 
were there kept by the Aeme Meat Company? 

A. One set of books. 

Q. When I sav the Acme Meat Company, I 
mean Mr. Ormont. Is your answer still the same 
as to Mr. Ormont? 

A. There was a period of partnership of Mr. 
Ormont with Mr. Salter. It was, I believe, from 
1931 until, roughly, 1948. 

@. Regardless of who constituted the partner- 
ship, or the operation known as Acme Meat Com- 
pany? 

A. Sam Ormont and Frank Salter at that time. 

Q. But the sales and purchases of the Acme 
Meat Company were then recorded by you in one 
set of books? i, COS, 
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Q. So far as you know there was just one set 
of books? A. Yes. [117] 

Q. Did vou ever see a second set of books deal- 
ing with the sales and purchases of the Acme Meat 
Company ? A. Ne 

Q. That is, for the entire period from 1931 until 
you left in 1945? A, ONes: 

Mr. Strong: May I have these documents 
marked, your Honor, as Government’s Exhibit next 
in order for identification? I think one number 
would number be sufficient. 

The Court: No. 38. 


(The documents referred to were marked 
Government’s Exhibit No. 38 for identifica- 
tion. ) 


The Court: When you said you carried out the 
extensions on invoices to open accounts, was the 
rate indicated on the invoice? 

The Witness: Yes. 

The Court: By the person who filled it out at 
the time of the origina) delivery or sale? 

The Witness: Yes. 

The Court: Those were in pencil, were they? 

The Witness: Yes. 

The Court: And all your calculations were made 
at the rate indicated ? 

The Witness: ‘hat is correct. 

Q. (By Mr. Strong): Now may I show you a 
group of [118] invoices which are marked Govern- 
ment’s Exhibit 38 for identification and ask you if 
you ever saw those before. 
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Mr. Robnett: If the court please, in connection 
with these invoices I wish to make an objection 
that they are incompetent, irrelevant and imma- 
terial, and should not be shown to the witness or 
any testimony admitted thereon. I have a matter 
that I would like to present to your Honor. 

The Court: Ont of the presence of the jury? 

Mr. Robnett: Out of the presence of the jury. 

The Court: Let me see the documents. 


(The documents referred to were passed to 
the court. ) 


The Court: My. Strong, do these purport to 
cover a specific and a particular period ? 

Mr. Strong: 1942. That is count 4. 

The Court: The whole year of 1942? 

Mr. Strong: This is part of the testimony to- 
wards it; yes. 

The Cowt: Your answer is, this is part of the 
testimony, yes. I am asking, are vou offering these 
as all of the invoices for sales of meat by the de- 
fendant Ormont through the Acme Meat Company 
for the year 1942? 

Mr. Strong: No, they are a specific type which 
I don’t know whether your Honor wants me to 
discuss before hearing the motion or not. 

The Court: They are a special type of invoice ? 

Mr. Strong: Yes. [119] 

The Court: In other words, this is a group of 
invoices selected not at random from his 1942 file? 

Mr. Strong: Not at random but for a specific 
purpose. 
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The Court: But on the basis that eaeh of these 
invoices possess a certain and a common character- 
istic different than the other invoices? 

Mr. Strong: Yes, sir. Precisely. 

The Court: Let me ask the witness a question. 

From your work on the books for the Aeme Meat 
Company, was most of their business an open ae- 
count business or a large portion of it eash sales? 

The Witness: As to the bulk of the figures, I 
can say quantity 

The Court: Quantity, pounds of meat, I sup- 
pose ? 

The Witness: Would have been open aceount. 

The Court: Would have been open account. As 
to number of sales? 


The Witness: If there were many small cash 
sales, they might sometimes outnumber the open 
account sales. 

The Court: Can you proceed with something else 
with the examination of this witness? I dislike to 
have the jury running up and down the stairs any 
more than I have to. 

Mr. Strong: I suppose, vour Honor, from what 
I know of the testimony which will come forth from 
this witness in support [120] of the indietment that 
there will be similar objections, or objections along 
similar lines, so that it might not be a bad idea to 
dispose of them at the outset. 

The Court: Do you have other exhibits of this 
nature which you wish to have marked for identifi- 
eation with this witness ? 

Mr. Strong: Just one more. 


us. United States of America 401 


(Testimony of Ernest Link.) 

The Court: In other words, if you can get all 
the exhibits you are going to use in with this wit- 
ness, maybe we can wrap all the_objections up at 
one time. 

Mr. Strong: Very well. 

The Clerk: No. 39. 

(The document referred to was marked Gov- 
ernment’s Exhibit No. 39 for identification. ) 


The Court: That is another invoice? 

Mr. Strong: That is another invoice. 

I might ask him one or two more questions. I 
don’t know whether I ean save any time that way 
or not. 

The Court: All right. 

Mr. Strong: Is it all right to ask or not to ask? 

The Court: You ask the question and then we 
will decide whether it is right or not. I cannot tell 
you in advance. 

Q. (By Mr. Strong): Now in keeping the books 
for the Aeme Meat Company and Mr. Ormont, did 
did you ever have any discussions with Mr. [121] 
Ormont during 1942, 1943 or 1944 with reference 
to making any entries upon the books respecting 
the purchase of cattle? A. Yes. 

Q. Did you have any such discussions with ref- 
erence to entries which were—strike that. 

Did you have any such discussions with Mr. Or- 
mont with reference to entries which you declined 
to make? 

A. I did not decline to make those entries, any 
entries. | 


402 Phillip Himmelfarb, Sam Ormont 


(Testimony of Ernest Link.) 

Q. Did you specifically have any discussions 
with M1. Ormont during 1944 respecting the chang- 
ing of record entries as to the cost price of cattle 
which he had purchased ? A. Yes 
When was that discussion had? 

The latter part 
If there was one or more. 

The latter part of 1944. 

Who was present? 

Approximately October, November or De- 
cember. 

Q. How many conversations of that kind did you 
have, approximately ? 

A. Three or four or five. 

Q. About when was the first one held, do you 
recall ? 


rPoOoPrPo PS 


Either in October or November. 
1944? [122] A. 1944. 
Who was present ? 

[r. Ormont and myself. 
Where was the conversation held ? 
In his office. 


ZO P>OPOO> 


Will vou state the conversation ? 

Mr. Robnett: To which T object, on the ground 
it is Incompetent, irrelevant and immaterial, if the 
Court please, and doesn’t tend to prove any of the 
issues in this case, namely, the withholding of any 
income. This went to the matter of outgoing money, 
I assume, according to the questions. 

My. Strong: Income for tax purposes depends 
on both, and also wilfulness. I don’t want to discuss 
it further. 
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The Court: I understand. The objection is over- 
ruled. 

The Witness: Will you kindly repeat the ques- 
tion? 

The Court: The reporter will read it. 


(The record referred to was read by the re- 
porter, as set foth above.) 


The Witness: At that time of 1944 there was 
in existence a subsidy program of the United States 
Government for cattle slaughterers 

Mr. Strong: Don’t deseribe all the details; just 
state the conversation. 

Mr. Robnett: I move to strike out the state- 
ment of the [123] witness as not responsive. 

The Court: The response of the witness to the 
latter question up to this moment may be stricken, 
and the jury instructed to disregard it. The idea 
is that you should state what you said to him and 


what he said to you as near as you can remember 
in substance. 

The Witness: I would be difficult for me to re- 
member all of the conversation. 

The Court: It is with everybody. Nobody can 
ever remember exactly what was said, either as to 
the amount of words, and so forth, but the sub- 
stance of the conversation relating to entries in the 
books concerning purchases of cattle. 

The Witness: Mr. Ormont asked me to make 
certain changes in the subsidy program calculations. 
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J had figured the cattle according to the actual cost 
and he would have been penalized by the govern- 
ment. 

Mr. Strong: No, not that. 

Myr. Robnett: Move to strike that out, that por- 
tion of his answer. 

The Court: Did you tell him that? 

The Witness: Yes. 

The Court: Go ahead then. Just what you said. 
Do not say anything unless that is what the con- 
versation was that passed between you. 

The Witness: That was the conversation. [124] 

The Court: All right. 

The Witness: So he asked me to recheck my 
figures, which I did, whereupon he suggested that 
I should enter a different figure on the records, and 
I had to change the record which were sent in to 
the government, to the Defense Supply Corpora- 
tion, In order to avoid the penalty of the subsidy 
program. 

Q. (By Mr. Strong): Was the figure that he 
suggested to you as you have testified the one that 
you arrived at? 

Mr. Robnett: Just a moment. [ want to move 
to strike out the answer of the witness to the prior 
question, if the court please, on the ground that 
it is incompetent, irrelevant and immaterial, and 
not within the issues in this case. He is talking 
about some records, some subsidy proposition, and 
not a question of income. [125] 
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The Court: The’ testimony is admissible as 
going to the amount of his income, and as to whether 
or not he committed a wilful act in failing to report 
the true amount. If at the appropriate time this 
is not connected with the question at issue, to-wit, 
whether or not he reported, or to wilfulness—— 

Mr. Strong: Did you say and or wilfulness? 

The Court: Or wilfulness. 

Mr. Strong: I submit it should be or. 

The Court: We will argue that in the instrue- 
tions. I have already told the jury that not only 
must the fact be proven as to the amount of his 
income and the amount of his return, but the fact 
that it was incorrectly returned, and in order to 
convict him they must show that his conduct was 
wilful. 

Q. (By Mr. Strong): The amount which you 
entered was entered on the books of the Acme Meat 
Company ? A. Yes. 

@. And the amount which was changed, as you 
testified, was entered on the books of the Acme 
Meat Company ? 

A. It was entered on the copy that went to the 
Defense Supply Corporation—all the copies. 

Mr. Robnett: I move to strike the answer upon 
the ground that it is Incompetent and irrelevant. 

The Court: The answer may be stricken. The 
question is [126] whether or not it was entered on 
the books. 

The Witness: May I ask a question? 

The Court: Surely. 
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The Witness: What do you consider the books? 

The Court: The regular records of the Acme 
Meat Company. You had a set of books which you 
took home and wrote in? 

The Witness: Yes. 

The Court: That is what we mean by the books. 

The Witness: But this was a loose record sent 
in every months 

The Court: We all either know or can guess 
what they are. But counsel wants to know the only 
thing material at this stage of the proceedings— 
whether or not you changed an entry on the original 
books. 

The Witness: Yes. 

Q. (By Mr. Strong): And the seeond thing 
that I want to know is this: You testified as to an 
amount which you had originally entered, is that 


right ? A. Yes. 
Q. You testified about a conversation with Mr. 
Ormont, changing the amount? wR. “Wes, 


Q. Did you make the change? [127] 

A. Yes. 

Q. Was the figure which vou ultimately entered 
pursuant to the conversation the true figure? 

A. “Neo. 

Q. What was wrong with it? 

A. It was a figure to avoid the penalty. 

Mr. Robnett: 1 object to that 

The Court: What was wrong with it, is a pretty 


broad question. 
Q. (By Mi" Strong): Was it cotmect Or ine 
correct ? me Incorrect: 
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The Court: You just said it was not the true 
figure. What was the true figure? 

The Witness: ‘The one I entered. 

The Court: How nich was it? 

The Witness: I don’t remember. 

The Court: Do you remember the difference be- 
tween the amount that you entered and the true 
figures ? 

The Witness: There were several instances. 
They amounted to about $3,000.00. 

Q. Altogether? 

The Witness: Altogether. 

The Court: Were they an increase or decrease 
of the amount of money paid to the purchaser for 
cattle? [128] 

The Witness: It increased the amount of pay- 
ment to the purchaser of the eattle. 

® (6y Mr. Strong): Im other words, the 
figure that you finally entered was more than you 
actually paid ? 

Mr. Robnett: I object to that upon the ground 
that it is a conclusion. 

The Court: It is leading and suggestive. Sus- 
tained. 

Q. (By Mr. Strong): What was the figure you 
ultimately entered with reference to the amount? 

The Court: He just told you. 

Mr. Strong: JI don’t understand. May I have 
the record read ? 


(Record read by the reporter.) 
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The Court: It increased the amount of money 
paid to the purchaser for the cattle? 

Q. (By Mr. Strong): Do you mean that in- 
ereased it on the books, or that actually increased 
the payment? 

A. That actually increased the payment. 

Q. Do you mean that that extra money was paid 
to the seller of the cattle? A. “Nos 

Q. Just on the books? [129] 

A. Just on the books. Pardon me. I misunder- 
stood. 

Q. You said several instances. During what 
period did the instances occur which you have testi- 
fied to? 

A. October, November, December, 1944. 

Q. In each of those instanees did you have a 
discussion with Mr. Ormont regarding the matter? 

A. Yes. Sometimes it was over the telephone. 

Q. Who suggested the inerease in the figures? 

Mr. Robnett: I object to that as leading and 
suggestive, and ask that the witness be allowed to 
merely give the conversation. 

The Court: Sustained. ' 

Q. (By M:. Strong): Give the conversation. 

The Court: You had better lav the foundation. 
When was it? 

Mr. Strong: I was trying to save time. 

The Court: October, November and December ? 

Q. (By Mr. Strong): In the first instanee, will 
you state with whom you had the conversation ? 

The Court: He has already stated. 
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Q. (By Mr. Strong): In the second imstance? 
A. I was told by Mr. Ormont to raise the figure 
again. [130] 
In the third instance? 
The same thing. 
In the fonrth instance? 
I believe there were only three instances. 
So in every instance it was the same? 
Yes; a different amount. 
co Strong: If your Honor please, I would hke 
to go to those invoices now before I go to another 
phase of questioning. 
The Court: All right. The jury will retire to 
the jury room. We will buzz for yon. Remember 
the admonition. 


>OPOPSOS 


(Jury retires from the court room.) 


Mr. Robnett: At this time, your Honor 

The Court: Let me see Exhibit 39 for identifica- 
tion, the one invoice. I think the witness can step 
down. 

Mr. Robnett: As to each and all of these in- 
voices embraced in exhibits for identification, Nos. 
38 and 39, I at this time want to make a motion to 
suppress those invoices and any evidence concerning 
them, on the ground that those were taken by some- 
one from Mr. Ormont’s office, from his files, with- 
out his consent, and this is the first time that they 
have shown up. He did not see the party take them, 
but they were missing from his files. I want to 
put Mr. Ormont on for the purpose of establishing 
they were without his consent. [131] 
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The Court: Even if they were missing from his 
files, they would not be subject to suppression unless 
they were taken from his files by an agent of the 
Government. If they were taken by somebody and 
ultimately were found in the hands of the Govern- 
ment, under your statement that would not be suffi- 
cient to order them suppressed. 

Mr. Robnett: I expect to go a little further with 
the evidence than I have stated. I expect to show 
from Mr. Ormont that they were there at the time 
some Government officials came to the office to ex- 
amine the reeords, and afterward, after they had 
gone, they were not there. That is as far as I 
can go. 

The Court: Have you read the Harris case? 

Mr. Robnett: No, I have not, your Honor. 

The Court: You will have to get ready for a 
shock when you read it. In the Harris case, that 


was just decided—you are familiar with the name? 

My. Robnett: Yes, I am. 

The Court: They arrested a man tn his six-room 
apartment, charging him with mail fraud. They 
put handeuffs on him, and left him in the center 
of the living room, and conducted a complete and 
thorough seareh of the entire house; and took up 
mattresses, examined the bureau and beds, upset- 
ting things, clothing and everything, inside the 
house, and finally they found an envelope in the 
bureau drawer marked: [132] George Harris, Per- 
sonal. It was sealed. They opened it and found 
draft ecards. They never prosecuted him for mail 
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fraud, but prosecuted him for unlawful possession 
of draft cards. The Supreme Court held they were 
lawfully taken. Now, if they can do that, I don’t 
know what there is to the proposition of ever sup- 
pressing any evidence, that belongs to the defend- 
ant. Of course, they did point out finally in the 
decision that these draft cards were Government 
property, and never belonged to the defendant. 

Mr. Robnett: Those here would not be govern- 
ment property. 

The Court: What do you propose to show by 
the defendant Ormont? 

Mr. Robnett: I propose to show that these in- 
voices were in his office, and in his files in his office, 
and that agents of the Government—— 

The Court: What bureau or department? 

Mr. Robnett: They were agents from the Inter- 
nal Revenue Department, I think. They came there 
and wanted to look his records over, and Oats do so. 

The Court: Did he consent? 

Mr. Robnett: I think he did consent. 

The Court: I suppressed the evidence in the 
Glick Lumber Company ease, and the Circuit. Court 
reversed me. | - 

Mr. Robnett: He only consented to them look- 
ing them [133] over. He did ‘hot consent ‘to their 
taking them. _— anil 

The Court: The same situation. “They took them 
out, and copied them, and brought them back, and 
did not bring some of them back, but he consented, 
and the Circuit Court held that he consented, and 
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therefore they had a right to take them. I suppose, 
however, in view of your objection, the best thing 
to do is to make a record, because I doubt if the 
Appellate Courts are through with this question. 
Mr. Robnett: I would like then to eall Mr. 
Ormont to the stand. 
The Court: We will take a short recess. 


(Short recess.) [134] 


The Court: Jn thesaase of U.S) ¥s> OTmonk 
Mr. Robnett? 

Mr. Robnett: Your Honor, I find this situation, 
I spoke a little out of turn as to what I understood 
about the invoices. There were some invoices that 
disappeared, as I have stated, but I am now told 
by my client that he cannot say that these invoices 
were taken in that fashion, although they were 
taken by someone without his consent. Therefore 
I feel that I, in the first instance, should make the 
apology to any officers of the Government that I 
might have inferred had taken them because I 
don’t know that they did at all, and therefore I 
want to correct the record in that respect. And 
as to these particular ones, since my witness could 
not say positively that they were there at the time 
the officers were there, I naturally wouldn’t want 
to press my objection to suppress because I wouldn’t 
have. sufficient ground. 

The Court: Very well. 

Mr. Robnett: I thank you very much for giving 
me consideration. 

The Court: Call the jury down. 
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(The jury returned to the courtroom at 3:25 
o’clock p.m.) 


The Court: I wish to commend you for your 
candor, Mr. Robnett. 

Mr. Robnett: I was mistaken. There were some 
missing and I thought these were the ones. [135] 

The Court: Very well. 

Mr. Strong: I can state for the record that 
these were obtained by Mr. Link, and he will so 
testify. In other words, he will disclose where 
they came from. 

The Court: Mr. Link, will you resume the 
stand ? 


ERNEST LINK 
resumed the stand and testified further as follows: 


The Court: Usual stipulation ? 

Mr. Strong: So stipulated. 

Mr. Robnett: Usual stipulation. 

At this time I withdraw my objection to the ex- 
hibits. At least counsel was offering them and was 
asking questions as to them. 

The Court: JI do not think he had offered them 
in evidence. He had exhibited them to the witness. 

Mr. Robnett: Yes. 

The Court: Your objection is withdrawn. 

Mr. Katz, usual stipulation ? . 

Mr. Katz: If the Court please, my wunder- 
standing is that all of this 

The Court: No, the usual stipulation, to wit, 
that the defendants are present in person and by 
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counsel and each one of the jurors is present and 
in his or her respective place. 

My. Katz: So stipulated, your Honor. 

The Court: Very well. [136] 


Direct Examination 
(Continued ) 
By Mr. Strong: 

Q. Mr. Witness, would you please look at those 
two sets of exhibits, which I believe are Govern- 
ment’s Exhibits 38 and 39 for identification, is that 
right ? A. Yes. 

Q. And will you state whether you ever saw 
them before ? 

A. (Examining documents): No, I have not 
seen these. 

Q. Which ones? A. All of these. 

Q. You never saw them before? 

A. Yes, I have seen them. I have not seen them 
—pardon me—I gave you the wrong answer. I 
have seen these before; yes. 

Q. Which ones? A. All of them. 

Q. Nos. 38 and 39 for identification? 

A. Yes. 

Q. And you have seen each of the invoices which 
make up Government’s Exhibit 38 for identifica- 
tion? A. Yes. 

Q. Now will you state what they are, if you 
know ? A. They are invoices 

Mr. Robnett: I submit that they speak for them- 
selves, and they are the best evidence of what they 
are. 
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Mr. Strong: All right. That is satisfactory. 

Mr. Robnett: It is purely an opinion of the 
witness. 

Mr. Strong: I will ask another question. 

The Court: I don’t know. They speak for them- 
selves as to what they are on their face, but what 
they are with relation to any set of books 

Mr. Strong: I was getting to that next, your 
Honor. 


The Witness: They are cash sales for meat, 
meat sold by Acme Meat Company, to various 
customers. 

Q. (By Mr. Strong): As far as you know, is 
payment made on those invoices? 

A. They are all marked paid. [1388] 

Q. Did you see any names on them ? 


A. Yes. 

Q. Do you recognize the signature appearing 
on those? A. For the receipt, yes. 

Q. Whose signature is it? 

A. Sam Ormont’s signature. 

Q. Is that the defendant in this case? 

A. Yes. — zs 

Q. Will you state whether any of these invoices 


which are marked Government’s Exhibits 38 and 
39 for identification, were ever entered by you on 
the books of the Acme Meat. Company ? 

A. They were not entered. 

Q. How do you know? 

A. Because they do not bear my entry ene 
nor my check marks for the extensions. 
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Q. Will you state where you have previously 
seen these invoices, if you have seen them anywhere 
outside of this court room? 

A. Yes, I obtained them in the office of the 
' Acme Meat Company, where they were being used 
as scratch paper. So I picked up part of them, and 
took them with me home to use them for the same 
purpose, and [I recognized that I had never seen 
those before, so I kept them. 

Q. Were there any other such invoices, which 
had not been recorded by you, being used in the 
office of the Acme [1389] Meat Company? 

Mr. Robnett: I object to that as asking for the 
conclusion of the witness—other similar invoices. 

The Court: Let me hear the question. 

(Question read by the reporter.) 

The Court: Objection overruled. 


KK. “No. 
Q. (By Mr. Strong): So far as you know, 
those are the only ones? A. Those are. 


Q. Did you ever have any discussion with the 
defendant Sam Ormont concerning these invoices, 
Government’s Exhibits 38 and 39 for identification ? 

A. No. 

Mr. Strong: I offer these exhibits in evidence, 
your Honor, 38 and 39 for identification. 

The Court: Admitted. 

(The documents heretofore marked for 
identification were received in evidence and 
marked Government’s Exhibits 38 and 39 and 
were received in evidence.) 
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Q. (By Mr. Strong): By the way, were these 
Exhibits 38 and 39 for identification turned over 
by you to the Government? A. Yes. 

The Court: When was it that you saw them 
in the office [140] of the Acme Meat Company? 

The Witness: It was in 1944. I cannot tell 
exactly when. 

The Court: 1944? 

The Witness: 1944. 

The Court: And they are all dated 1942? 

The Witness: Yes. 

The Court: Did you check your books to see 
if you had any corresponding entries of cash sales 
for those years? 

The Witness: No, I did not check them. 

@. You did not check 1942? 

A. I did not check those against those periods, 
no. 

@. Not against those periods? A. No. 

Q. (By Mr. Strong): When you made entries 
of amounts on the invoices in the books, you made 
a certain designation on the invoices? 

A. Yes. 

Q. Do those designations appear on those in- 
voices ? A. No. 

Q. So far as you know, those were never re- 
corded by you? we CS 

Q. That is, in the books of the Acme Meat Com- 
pany ? A. That’s right. 

Q. Did you ever observe, in connection with 
your [141] duties, the receipt of any money by 
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either Sam Ormont, or the defendant Phillip Him- 
melfarb, which was not recorded by you _ subse- 
quently on the books of the Aeme Meat Company ? 

Mr. Katz: That is objected to on behalf of the 
defendant Himmelfarb upon the ground that it is 
immaterial, and as not bearing on any issue before 
this Court. No foundation has been laid for that, 
and on the ground that the books would be the 
best evidence of what was or was not recorded. 

Mr. Strong: What books or records? Do you 
have any books or any records? 

The Witness: No. 

The Court: Objection sustained. 

Mr. Robnett: I would object on the same 
ground for Mr. Ormont, your Honor. 

The Court: Objection sustained. 

Q. (By Mr. Strong): Did you ever observe the 
defendant Sam Ormont making any sales of meat 
on the premises of the Acme Meat Company ? 

A. Yes. 

Mr. Robnett: I object to that as immaterial. 

The Court: Obviously it is preliminary. 

Q. (By Mr. Strong): Did you ever observe the 
defendant Sam Ormont receive payment for meat 
sold by him, in eash ? A. Yes. [142] 

Mr. Robnett: I object to that as incompetent, 
irrelevant and immaterial. 

The Court: I[t is still preliminary. It is imma- 
terial unless it is preliminary. Is it preliminary? 

Mr. Strong: Yes, I am getting to the money. 
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Q@. Did you ever have any discussion with the 
defendant Sam Ormont regarding the receipt of 
any money in connection with meat sales, that was 
not turned over to you? A. No. 

Mr. Robnett: I object to that as assuming it was 
not turned over to him. There is no evidence that 
it was not turned over to him. 

The Court: He has answered no. 

Q. (By Mr. Strong): Did you have any dis- 
cussions with the defendant Sam Ormont regarding 
receipts in connection with sales of meat, besides 
those which were given to you on the invoices? 

A. No. 

Q. Did vou ever have any discussions with Sam 
Ormont, during 1942, 1943 or 1944, regarding any 
sums of money which were received by him in the 
sale of meat? a 6No: 

Q. You never talked to him about any moneys? 

A. Except the deposits to be made in the bank. 

Q. Did vou ever discuss with the defendant Sam 
Ormont [143] or the defendant Phillip Himmel- 
farb, the receipt of any money in..addition to the 
amount shown on the invoices? 

Mr Katz: I object to that as leading; and, sug- 
gestive, incompetent, irrelevant and immaterial ; no 
foundation laid for the question as to the defendant 
Himmelfarb. eS =) 

Mr. Robnett: I join in the objection. :: 

The Court: Let me hear the question. . 

(Question read by the reporter.) : 


* 
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The Court: There isn’t any foundation laid for 
that question so far as the defendant Himmelfarb 
is concerned. The objection will be sustained as to 
the defendant Himmelfarb, and overruled as to 
Ormont. 

The Witness: No. [144] 

Q. (By Mr. Strong): Did you ever observe the 
defendant Sam Ormont receive any money in con- 
nection with sales of meat in addition to the amounts 
shown on the invoice? 

Mr. Robnett: Object to that as calling for a 
conclusion of the witness. 

The Court: Objection sustained 

Q. (By Mr. Strong): State what, if anything, 
you observed with reference to the collection by 
Sam Ormont of moneys in addition to those shown 
on the invoices. 

Mr. Robnett: Object to that as assuming some- 
thing not in evidence. 

The Court: Objection sustained. 

Mr. Robnett: And calling for a conclusion and 
opinion of the witness. 

The Court: Objection sustained. 

Mr. Strong: May I approach the bench, your 
Honor? 

The Court: All the defendaants and_ their 
lawyers have to come up. It has to be in the pres- 
ence of the defendants. There isn’t enough room 
for everybody. 

Mr Strong: That is a big bench, vour Honor. 

The Court: No. If you wish the jury excused, 
T will excuse them. 
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Mr. Strong: I don’t want the jury walking up 
and down [145] the stairs. 

The Court: You can proceed and present what- 
ever you have until the conclusion of the session 
this afternoon. 

Mr. Strong: What time will we conclude? 

The Court: About 4:30, I guess. 

Mr. Strong: Well, your Honor, it relates to these 
questions, about something that went on in discus- 
sion in your Honor’s chambers. 

The Court: Proceed. 

Mirmouone: Ail right: 

The Court: What do you mean, went on in my 
chambers ? 

Mr. Strong: We had some conferences with 
counsel outside the hearing of the jury 

The Court: In the presence, however. of all 
counsel ? 

Mr. Strong: Oh, yes. All counsel were there. 

The Court: Very well. 

Q. (By Mr. Strong): Mr. Link, did you pre- 
pare or assist in the preparation of the income tax 
return for the defendant Sam Ormont for the cal- 
endar year 1944? A. Yes. 

Q. I show you Government’s Exhibit 3, which 
is a photostatic copy of Sam Ormont’s return for 
the calendar year 1944, and ask whether that is the 
return which you just spoke of, or a photostat of 
that return. [146] A. Yes. 

Q Did you prepare the return itself? 

A. Yes. 
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Q. Did you discuss the entires on that return 
with the defendant Ormont? A. Yes. 

Q. Where did you obtain the figures which were 
placed upon the return? 

A. Most of it was obtained from the set of 
books which I kept for the Aeme Meat Company. 

Q. I can’t hear you. Will vou speak a Iittle 
louder ? 

A. I obtained the figures from the set of books 
of the Acme Meat Company. 

Q. Was there any other source of information? 

A Yes, from Mr. Ormont himself. 

Q. What did vou discuss with him? The items 
on the return? 

A. Not any figures that concerned what the 
books reflected; anv other income that might have 
to be added to what the books reported as the pro- 
ceeds from business. 

Q. Did Mr. Ormont give you any other 

The Court: Pardon me. The exhibit you showed 
the witness, was that the income tax return of the 


defendant Ormont involved in count 12 

Mr. Strong: Yes, your Honor. [147] 

The Court: That is the individual and not the 
partnership return ? 

Mr. Strong: Just the individual. 

The Court: The individual return? 

Mr. Strong: Yes, sir. 

The Court: Did you prepare the partnership 
return too? 
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The Witness: There was no partnership in 1944. 

Mr Robnett: I move to strike out the answer 
on the ground it is a conclusion of the witness. 

Mr. Strong: I think it is a statement of fact, 
your Honor. 

Mr. Robnett: It is not responsive to the ques- 
tion. 

The Court: There is one partnership return here 
in evidence. 

Mr. Strong: Yes, it is No. 6, which is a docu- 
ment which is ambiguous in nature. 

The Court: Let us find out about it. J will with- 
draw the question I asked and instruct the jury to 
disregard my question. 

Mr. Robnett: What about the answer that the 
witness gave? JT move to strike it out, your Honor. 

The Court: The question is out so the answer 
goes out too 

In preparing Exhibit No—what is the number? 

The Witness: 3. [148] 

The Court: No. 3, did you prepare this 
directly from the books? 

The Witness: Yes. 

The Court: All right. 

Q. (By Mr. Strong): And did you include on 
that return, which is Government’s Exhibit No. 3, 
any figure as to income which figures you obtained 
from Mr. Ormont? A. Yes. 

Q. What particular figures were those? 

A. I believe there was income from bonds, from 
war bonds, which I included in that figure. 
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Q. And you got the information as to that in- 
come from whom? A. Myr. Ormont. 

Q. Did you ask him or did he volunteer? 

A. He told me voluntarily. 

Mr. Robnett: I object to that. 

The Court: Is there an objection? 

Mr. Strong: I heard something that sounded 
like one. 

Mr. Robnett: J will withdraw the objection. 

Q (By Mr. Strong): Did you ask Mr. Ormont 
whether he had any income in adition to that which 
you reported on the return? 

Mr. Robnett: I object to this as leading and 
suggestive. [149] He might ask him what the con- 
versation was. 

The Court: Objection sustained. 

Q. (By Mr. Strong): State what the conversa- 
tion was, Mr. Link. 


A. It was always 
versation. 

Q. In substance, not the precise words, Mr. 
Link. Nobody remembers the precise words 

A. It is always my habit when making income 


I cannot give vou any con- 


tax reports 
Q. Not what is always your habit, but what did 
you do in this instance? 
A. J did ask if that was all the income. 
@. Whom did vou ask? A. Mr. Ormont. 
Q. What did he tell you? 
A. Yes. He gave me the figure for the war 
bonds interest. 
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Is that included there? 
That is ineluded. 
How much is that? 
I don’t remember. 
Look at the return. 
It is so small I cannot read it. 
The Court: You mean the figures are so small? 
The Witness: No, the lines on this photostat. I 
believe it is the first figure. 
The Court: No. 3, enter here the total amount 
of vour dividends and interest including imterest 


>OPOPO 


from government obligations unless wholly exempt 
from taxation, is that the one? 

The Witness: Yes. 

The Court: $1375? 

The Witness: That is correct. 

Q. (By My. Strong): Did you prepare the re- 
turn for Phillip Himmelfarb ? A. No. 

@. For any year? A. No. 

Q. By the way, did you prepare the returns for 
Mr. Ormont for any other years besides that one? 

A. Yes. 

Q. For what year? 

A. 1942 and 1943 and also previous years. 

Q. I show you Government’s Exhibits 1 and 2, 
No. 1 is an income tax return for the calendar year 
1942 for Sam Ormont, and No. 2 is an income tax 
return for the calendar year 1943 for Sam Ormont. 
Will you state whether you prepared those two? 

A. Yes, I did. [151] 

Q. Which ones? A. Both of them. 
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Q. Where did vou get the figures which you in- 
eluded on those two returns? 

A. From the books of the Acme Meat Company. 

Q. Did you have any discussions with the de- 
fendant Sam Ormont regarding those returns or 
the figures on them? Ae * Thess 

Q. Now take the 1942 return and state what 
discussion you had with Sam Ormont regarding 
those returns or the figures on them. A. Yes. 

Q. Now take the 1942 return and state what dis- 
cussion you had with Sam Ormont regarding that 
return ? 

A. Whether that was his mcome, his complete 
income. 

Q. What did he tell you? A. Yes. 

@. Is that all the discussion ? 

A. That is all, in toto, yes. 

Q. Now the 1943 return, did you have a dis- 
cussion with Mv. Ormont regarding that? 

Ee ces. 

Q. What was the discussion ? 

A. The same discussion; same question, whether 
it was his income, whether there were any additions. 

Q. What was the answer? Av Bo: 

Q. No what? 

A. There were no other additions than what the 
books reflect. [152] 

Q. And did you see Mr. Ormont sign any one 
of those three income tax returns? 

A. No, I did not see him sign them. 
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Q. You turned them over to him? A. Yes. 

Q. Now, Mr. Link, did you ever see any other 
record of income of either Sam Ormont or Phillip 
Himmelfarb, or the defendant Acme Meat Com- 
pany, besides the records—— 

The Court: The defendant Acme Meat Com- 
pany? 

Mr. Strong: Not the defendant; the defendant 
Sam Ormont, the defendant Philip Himmelfarb 
and the Acme Meat Company, not a defendant. 

Mr. Katz: I object to that, if the court please, 
on the ground that as to the defendant Himmelfarb 
there is no foundation laid, it assumes facts not in 
evidence, incompetent, irrelevant and immaterial, 
has no bearing on anv issues in this case. 

Mr. Robnett: I adopt the same objection for Mr. 
Ormont and add to it that it is asking for an opinion 
of the witness to-wit, namely, whether it is a record 
of income. 


The Court: Let me hear the question again. 


(The question referred to was read by the 
reporter, as follows: 


(‘*Q. Now, Mr. Link, did you ever see any 
other record of [153] income of either Sam 
Ormont or Phillip Himmelfarb, or the Acme 
Meat Company, besides the records you have 
testified to here ?’’) 


The Court: There is no foundation for Him- 
melfarb. The objection as to Phillip Himmelfarb 
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is sustained. The objection is overruled as to the 
defendant Ormont. The witness may answer the 
question. 

Do you remember it? 

The Witness: Yes, I do. 

No, I saw no records. 

(By Mr. Strong): Did you see anything? 

ies: 

What? 

I saw the taking of money. 
r. Robnett: I object to that and move to strike 
it out, if the court please, on the ground it is in- 
competent, irrelevant and immaterial, and doesn’t 


ZPOPO 


show income. 

Mr. Strong: He hasn’t finished yet, your Honor. 

The Court: Well, at the present stage of the 
answer it is a conclusion of the witness and is ob- 
jectionable. 

Q. (By Mr. Strong): Deseribe what you saw. 

The Court: The answer may be stricken. The 
jury is instructed to disregard it. Obviously the 
defendant Sam [154] Ormont was in business and 
he had to take money from somebody. 

Mr. Strong: My understanding is that the wit- 
ness is testifying to money 

The Court: He just said he saw him take money. 
He hasn’t testified to anything else. 

Mr. Strong: Let me go back for a moment. 

Q. Do you know the defendant Phillip Himmel- 
farb? A. Yes. 
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Q. Did you see Mr. Himmelfarb on the premises 
of the Acme Meat Company at any time? 

A. Yes. [155] 

Q. During what period? 

A. During 1944 and 1945. 

Q. Will you state what you observed him doing? 

Mr. Katz: That is objected to upon the ground 
that no foundation has been laid as to time and 
place. 

Mr. Strong: The place is the premises, and the 
time is 1944 and 1945. 

The Court: I take it that your question gen- 
erally is as to what he was doing. 

Mr. Strong: I want to show how he was 

The Court: I think it is a little too broad. What 
did you see him doing in 1944 and 1945 is Hable to 
cover quite a variety of situations. 

Q. (By Mr. Strong): Did you see Mr. Him- 
melfarb performing any work on the premises of 
the Acme Meat Company during 1944? 

A. Yes. 

Q@. And during 1945? mu “Yes. 

Q. What did you observe? 

Mr. Katz: I object to that, if the Court please, 
as too indefinite; no foundation laid. 

The Court: Overruled. 

A. I saw Mr. Himmelfarb making out invoices 
to customers when they would come to the Acme 
Meat Company. He would [156] then compute on 
the machine in the office the amount due by the cus- 
tomer; then he would make after that computation 
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another computation on the machine, a multiplica- 
tion of the weight of that carcass of beef, or what- 
ever it mav have been, and enter this figure which 


was, as a rule, a computation 

Mr. Katz: That is objected to, if the Court 
please. The witness quite obviously is testifying to 
a conclusion, and to opinions on the part of the 
witness, without any foundation being laid there- 
for 

The Court: The question is all right to where 
he stated just now as a rule, and he would enter the 
computation. From there you can go on, but not 
anything else about your ideas as to why he was 
doing it. 

The Witness: I saw him compute the weight of 
the bill with the figure 3, and enter the amount on 
a list which was kept in the drawer of that desk. 

Q. (By Mr. Strong): What desk? 

A. Of the desk of the Acme Meat Company, in 
the office. 

Mr. Robnett: I move to strike out the answer 
as to Mr. Ormont upon the ground that it is hearsay 
and the opinion of the witness, and is not binding 
upon Sam Ormont. 

Mr. Strong: We will tie it up, vour Honor, with 
Sam Ormont. 

Mr. Robnett: It is incompetent, irrelevant and 
immaterial. [157] 

The Court: That was at the Aeme Meat Com- 
pany ? 

The Witness: Yes. 
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The Court: There is testimony in the record that 
the defendant Sam Ormont owned the,Acme Meat 
Company in 1944. The objection will be overruled 
as to both defendants. 

Q. (By Mr. Strong): Did Mr. Himmelfarb 
work at the Aeme Meat Company? 

Mt. Katz: I object to that as calling for the 
conelusion of the witness. 

Q. (By Mr. Strong): State, if you know, what 
he did. 

The Court: Do you withdraw the last question? 

Mr. Strong: J withdraw it, to save time. 

The Court: I thought you just asked him what 
Mr. Himmelfarb did down there, and he de- 
seribed it. 

Mr. Strong: Then he went into some particular 
details. I would hke to know what the defendant 
did. 

The Court: Did you see him do anything else 
other than what you have just got through de- 
seribing ? 

i Yes. 

The Court: He may express his conclusion gen- 
erally. Himmelfarb, was he down there in connec- 
tion with the company in some way or another? 

The Witness: Yes. 

Q. (By Mr. Strong): In what way? 

The Court: If you know. Do you know? 

A. He was selling beef and other meat cuts to 
the trade. 
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Q. (By Mr. Strong): For the Acme Meat 
Company ? 

A. For the Acme Meat Company. 

@. As an employee? 

The Court: Do you know whether or not he was 
an employee or one of the owners, or how he was 
connected? Do you know that? 

A. What is that? 

Q. Whether or not he was an employee or other- 
wise connected with the company? The answer to 
that is ves or no? Do you know it? 

A. I ean say ves and no, beeause I know two 
sides of it. 

Q. You know two sides? A. Yess 

Q. What I am trving to get at is, when I asked 
you if you know, if you know it of vour own knowl- 
edge, or if vou just heard someone gossiping or not? 

A. No, it is definitely knowledge. 


Q. You know that? A. Yes. [159] 
Q. What was his relationship to the Acme Meat 
Company ? A. He was a partner. 


Q. He was a partner when? 

A. In 1944 and 1945. 

Q. And 1945? A. Yes. 

Mr. Robnett: I move to strike out the answer 
as a conclusion of the witness, if the Court please. 

Mr. Strong: We have further proof. 

The Court: That is a legal conclusion, whether 
a person is a partner, or is not. I think probably 
your objection is good as to both defendants, and 
the jury will be instructed to disregard the answer 
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of the witness. I think perhaps more foundation 
ean be laid. 

The Court: Did you make out the payroll 
checks ? 


A. No. 

Q. Did you audit the payroll checks? 

AN TOS: 

@. You checked them in the book. 

A. Yes. 

Q. Against the check books? A. Yes. 

Q. Were they payroll checks to Phillip Himmel- 
farb? 

A. Yes. That’s why the answer was yes and no. 


Mr. Strong: If your Honor please, I started 
this to get Mr. Himmelfarb into the picture, but I 
have forgotten what I was getting bim into. The 
question I asked was sustained as to Mr. Himmel- 
farb, because he was not in the picture. May I 
have the question read? 


(Record read by the reporter.) 


The Court: You had better ask another ques- 
tion. What you are trying to find out is the con- 
nection of Himmelfarb with the Acme Meat Com- 
pany ? i 
Mr. Strong: For a purpose. We will leave that 
for the time being. 

Q. These entries which you discussed, which 
you saw Mr. Himmelfarb making on the sheets of 
paper, was it A. It was a list, yes. 
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Q. Did you ever see Mr. Himmelfarb receive 
any sums of money in connection with the sale of 
meat, which he entered on those sheets you have 
described ? 

Mr. Katz: I object to that, as a conclusion of 
the witness; incompetent, irrelevant and immaterial; 
no foundation laid. 

Mr. Robnett: It is incompetent, irrelevant and 
immaterial as to Mr. Ormont. There is no connec- 
tion between Mr. Ormont and Mr. Himmelfarb 
shown here except as an employee. 

Mr. Strong: I don’t know that it is shown ex- 
cept as an employee. [161] 

Mr. Robnett: It is shown he received employee’s 
checks. 

The Court: That is the record up to now. 

Mr. Strong: It shows the receipt of those checks 
by him. 

The Court: Payroll checks. Let me hear that. 

(Record read by the reporter.) 


The Court: The objection is overruled as to both 
defendants. 

A. Not in connection with that list. 

Q. (By Mr. Strong): What did you observe in 
connection with that list? 

A. I-saw on the list the names of customers and 
the amounts placed opposite those names of the 
customers. Sometimes they were written in the 
handwriting of Mr. Himmelfarb, and sometimes in 
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the handwriting of Mr. Ormont. Some of them were 
marked ‘‘ Paid’’ and crossed out; some of them were 
left open, and not crossed out. 

Q. Did you record any of those amounts on 
those sheets into the records and books of the Acme 
Meat Company? 

Mr. Katz: Objected to as to the defendant Him- 
melfarb. It is incompetent, irrelevant and imma- 
terial. The books and records are the best evidence. | 

Mr. Strong: We don’t have them. 

Mr. Robinett: We join in the objection. 

The Court: Objection overruled. 

Q. Did you record any of the amounts from that 
list you [162] have spoken of into the books and 
records which you kept of the Aeme Meat Company ? 

A. No. 

Q. (By Mr. Strong): With reference to Mr. 
Himmelfarb 

The Court: Did you ever examine that list? 


A. That one time. 

Q. One time? A. Yes. 

Q. You say there were names of people on the 
list ? A. Yes. 

Q. And figures? 

A. Yes. I had half an hour’s time to study it. 

Q. (By Mr. Strong): Mr. Witness, will you 


state from your knowledge of the books and records 
of the Acme Meat Company how the profits were 
distributed for the year 1944? | 
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Mr. Robnett: That is objected to as incompetent, 
irrelevant and immaterial, and his conclusion, and 
assuming something not in evidence, namely, that 
there were profits. 

Mr. Katz: I will add to that, if the Court please, 
that the books and records are the best evidence. 

Mr. Strong: The profits are shown on the in- 
come tax returns which are in evidence, your Honor. 
We don’t have the books. [163] 

The Court: What was the question? 


(Question read by the reporter.) 


The Court: Overruled. 

A. ‘To the best of my knowledge they were cred- 
ited to the account of Sam Ormont. [164] 

Q. (By Mr. Strong): For the entire year? 

A. Yes. 

Q. That is for the year 1944? A. Yes. 

(). Did you observe any increase, or did you 
make any entries on the books or records of the 
Acme Meat Company, distributing any of the 
profits for the year 1942, 743 or 744 to the defend- 
ant Himmelfarb? 

Mr. Katz: Objected to, if the Court please, as 
to 1944 it has been asked and answered, and as to 
any previous year it is incompetent, irrelevant and 
immaterial. There is no issue in this case as to the 
years previous. to 1944. 

The Court: Objection sustained. 

Q. (By Mr. Strong): As to 1944 then? 

The Court: He just answered it. I sustained 
the objection. 


vs. United States of America 437 


(Testimony of Ernest Link.) 

Q. (By Mr. Strong): Now are you sure that 
you remember correctly what the books showed for 
that year? 

Mr. Katz: If the Court please, the Government 
cannot impeach its own witness. It is argumenta- 
tive. 

Mr. Strong: I am trying to refresh his recollec- 
tion. 

The Court: It is argumentative. Objection 
sustained. [165] There is nothing in the books that 
says you cannot impeach your own witness. 

Mr. Katz: I think that is right, but I believe the 
foundation has to be laid, your Honor. 

The Court: Mr. Link, do you have a little dif- 
ficulty hearing ? 

The Witness: On the right ear; yes. 

The Court: Have you had any difficulty hearing 
Mr. Strong’s questions? 

The Witness: No. 

The Court: Very well. 

Q. (By Mr. Strong): Aside from the records 
and the books of the Acme Meat Company do you 
have any knowledge as to how the profits of the 
Acme Meat Company for the year 1944 were dis- 
tributed ? 

Mr. Katz: Objected to, if the Court please, as 
incompetent, irrelevant and immaterial, no founda- 
tion laid for that question as against the defendant 
Himmelfarb, calls for a conclusion, not the best 
evidence. 
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Mr. Robnett: I object on the further ground it 
has been asked and answered. He said it was dis- 
tributed to the best of his knowledge. 

The Court: The question is now aside from the 
books. Does he have any knowledge. The objec- 
tions are overruled as to both defendants and the 
question must be answered yes or [166] no, whether 
you have any knowledge. 

The Witness: Yes. 

Q. (By Mr. Strong): Will you state how the 
income was distributed for the year 1944 of the 
Aeme Meat Company ? 

Mr. Robnett: I object to that as incompetent, 
irrelevant and immaterial, if the Court please. We 
cannot tell what his foundation is for his knowledge. 

The Court: You object on the ground there is 
no foundation ? 

Mr. Robnett: No foundation. 

The Court: Sustained. 

Q. (By Mr. Strong): Will you state on what 
basis you know? 

Mr. Robnett: Same objection, if the Court 
please. © 

The Court: You said you had some knowledge 
outside of the books? 

The Witness: Yes. 

The Court: How do you know? Did somebody 
tell you?: 
~ The Witness: Mr. Ormont told me. 

The Court: Mr. Ormont told you? 

The Witness: Yes. 
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@ (By Mr. Strong): Is that the defendant 
Ormont? A. Yes. [167] 

Q. Will you state what he told you? 

Mr. Katz: Objected to, if the Court please. 

The Court: No foundation; time, place, persons 
present. 

Q. (By Mr. Strong): Will you state when this 
happened and who was present ? 

A. It happened at the office of the Acme Meat 
Company in 19—TI don’t really recollect whether it 
was at the end or in the begining of 1945, 

Q. Who was present? A. Mr. Ormont. 

Q. Anybody else? en a NG 

Q. Will you state what Mr. Ormont said to you? 

Mr. Katz: Objected to, if the Court please, as 
against the defendant Himmelfarb it is hearsay. 

The Court: Objection sustained as to the defend- 
ant Himmelfarb. 

Mr. Robnett: I am going to object to it for Mr. 
Ormont on the ground it is after 1944 and ‘is there- 
fore incompetent, irrelevant and immaterial, doesn’t 
go to prove any income for 1944 by either defendant. 

The Court: Objection overruled as to the defend-- 
ant Ormont. . | 

The Witness: Mr. Ormont told me that it was 
impossible [168] to carry Mr. Phillip Himmelfarb 
on the books of the Acme Meat Company as a part- 
ner although he was a partner because that would 
spoil some of the subsidy payments and therefore 
IT should list him as an employee, and that the profit 
was to be distributed to both accounts at certain 
periods. 
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Q. (By Mr. Strong): Did you so distribute the 
profits ? A. Yes. 

The Court: I thought you just said you didn’t. 

The Witness: That is technically wages; not 
profits from the books. 

The Court: Al right. 

Mr. Strong: What he said, your Honor, was 
from the books and records. 

The Court: I know what he said. 

Mr. Strong: This is a technical case. 

The Court: He said he paid him wages and he 
said a few minutes ago he didn’t know anything 
from the books whether anybody was interested be- 
sides Ormont. 

Mr. Strong: From the books. 

The Court: From the books. 

Mr. Strong: And this is from outside the books. 

Q. Is that mght? A. Correct. 

The Court: The jury are going to have to decide 
- that. [169] 

Q. (By Mr. Strong): Did you ever see the de- 
fendant Himmelfarb in connection with sales of 
meat collect any money from the purchasers in 
addition to the amounts shown on the invoices? 

Mr. Katz: Objected to, if the Court please, as 
leading and suggestive, calls for a conclusion of the 
witness, there is no foundation laid, assumes facts 
not in evidence, incompetent, irrelevant and im- 
material. 

’ The Court: Sustained. 
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Q. (By Mer. Strong): Did you during .1945 
have any discussion with the defendant Sam 
Ormont concerning the collection of sums by him, 
of any sums by him, in addition to those shown on 
invoices for the years 1942, ’43 or 44? 

Mr. Robnett: Object to that as not. showing 
time, place or persons present. 

Mr. Strong: If he says yes, I will get to the 
lather. 

The Court: That calls for a yes or no answer. 
Do you remember the question ? 

The Witness: Yes. 

Yes, is the answer. . 

Q. (By Mr. Strong): When, where and: who 
was present on the first, if there were more. than 
one such occasions ? . 

It was only Mr. Ormont and myself, [170] 
When? A. ‘The day when I left him. 
What was the date? . 

The 15th of April, I believe. 

What year? A. 19465, 

Where? 7 

At the Acme Meat Company plant in South 


POOPOoOS 


Gate. 

Who was present? 

Mr. Ormont and myself. 

Will you state what was said by Mr. Ormont 

to you and by you to Mr. Ormont in that connec- 

tion? ; | 
Mr. Katz: Objected to as hearsay, if the Court 

please. 


Ore 
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‘The Court: Objection sustained as to the de- 
fendant Phillip Himmelfarb only. 

The Witness: I told him at that time that I was 
leaving his services, and he asked me to stay, and 
I told him that I preferred not to work for one 
who was working—who was doing a shady business. 

Mr. Robnett: I move to strike out the answer on 
the ground it is incompetent, irrelevant and imma- 
terial, not responsive to the question. 

Mr. Strong: It is not finished. 

The Court: Had you finished your answer? 

The Witness: No. [171] 

Mr. Robnett: I move to strike out such as he 
has already said as to his conclusion. 

The Court: He says that is what he told him. 

Proceed with the answer. 

The Witness: Mr. Ormont told me then that he 
was very sorry to see me go, and roughly two weeks 
later he called me on the telephone—— 

The Court: No, just this one conversation, not 
two weeks from now. Is that all you had to say? 

The Witness: In essence, that is all. 

Mr. Robnett: I move to strike it out. 

The Court: The whole answer may be stricken 
as not responsive to the question. 

Mr. Strong: May I be heard, your Honor? 

The Court: I can tell if it is not responsive. 

Mr: Strong: If I can tie it up with subsequent 
conversations ? 

The Court: It is not responsive to the question. 

Q. (By Mr. Strong): On the subsequent oc- 
easion, where did the conversation take place? 
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The Court: That is all you want this witness 
to talk [173] about? 

Mr. Strong: That is nght. 

A. There have been several conversations. 

The Court: The jury is instructed to disregard 
the answer of the witness to the last question. 

The Witness: ‘There have been several discus- 
sions and [172] talks. 

Q. (By Mr. Strong): ‘Tell us the next one. 
When was the next one? 

A. They were mostly by telephone. 

@. When did it occur? 

A. In the interim of the next two weeks, Mr. 
Ormont called me several times in order to obtain 
his books. 

@. Did you ever talk to Mr. Ormont on the 
telephone prior to that occasion? A. Yes. 

@. Did you recognize his voice on the tele- 
phone? A. Yes. 

Q. Was that Mr. Ormont’s voice that spoke to 
you? A. Yes. 

Q. On this occasion? A. Yes. 

Q. Go ahead. | 

A. I told Mr. Ormont that I did not—— 

The Court: Just a minute. Are you asking for 
the whole conversation or are you asking him for 
a conversation concerning the receipt of money 
other than shown on the books for the years 1942, 
43 and ’44? That was your question ? | 

Mr. Strong: That is what I want. JI am just 
interested in that. | 
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The Court: If he knows anything about it? 

Mr. Strong: That is right. 

The Court: Do you understand that? 

The Witness: Yes. 

The Court: All right. 

The Witness: I told him that my answer was 
still no, that I would prefer not to work for him 
any more because of his shady operations. In 
fact, that I had a mind to report him to the Gov- 
ernment. 

Mr. Robnett: I move to strike that. 

The Court: Was that said in the conversation ? 

The Witness: In that particular conversation ; 
yes. 

Mr. Robnett: I move to strike the answer, if 
the Court please. 

The Court: The answer is stricken and the 
jury is instructed to disregard it. 

Q. (By Mr. Strong): Do you understand my 
question ? 

A. Will you kindly repeat it? 

Mr. Strong: May I have the reporter read it? 

The Court: That is the question that was asked 
quite some time ago. 


(The question referred to was read by the 
reporter as [174] follows: 

(*Q. Did you during 1945 have any dis- 
cussion with the defendant Sam Ormont con- 
cerning the collection of sums by him, of any 
sums by him, in addition to those shown on 
invoices for the years 1942, ’43 or ’44?’’) 
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The Court: That is all the conversation that 
counsel is asking you about. 

The Witness: Yes. 

The Court: Whether you had any conversation. 
You have identified two conversations, one in his 
office and one on the phone and in neither of which 
anything was said concerning the receipt of money 
by him not shown on invoices. Now we are up to 
here. Go on. 

The Witness: Then I received a telephone call 
from Mr. Ormont to come down to the stockyards 
and meet him there and turn over the books to 
him. 

Q. (By Mr. Strong): What date was that? 

A. About two weeks after I left his services. 
It could have been a month. I don’t know exactly. 

Q. Did you go down? 

A. Yes, I went there. 

The Court: Was that all the conversation? 

The Witness: No, I went there and met him and 
he asked [175] me again to return to his services 
because it did not look good if I left him just then. 
He also offered me $2500 bonus at the end of the 
vear if I would stay, and a monthly accounting fee 
of $125. 

Q. What about the conversations? 

A. Then there was conversation about the black 
market, in fact I told him that I did not like his 
way of doing business and I did not like to work 
for someone who worked in the black market, and 
his answer was that practically everybody was in 
the black market these days. 
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The Court: Is that all the conversation ? 

The Witness: In essence; yes. 

Mr. Robnett: J move to strike it out, your Honor. 

The Court: The whole answer may be stricken 
and the jury instructed to disregard it. The wit- 
ness has not answered the question. It is not re- 
sponsive to the question. The question is whether 
or not you had a conversation with him about the 
receipt of money that was not shown on the invoices. 
Did you have any subsequent conversations now ? 

The Witness: No. The answer would be no 
then. 

The Court: The answer would be no? 

The Witness: No. 

The Court: You wish to revise your previous 
testimony in which you said the answer was yes? 

The Witness: Yes. [176] 

The Court: Very well. 

Mr. Strong: You say you are going to recess at 
4:30? I think I could speed this up a little if we 
recessed now. It will take much less time in the 
morning. 

The Court: You move to recess now ? 

Mr. Strong: Yes, if you don’t mind. 

The Court: All right. Recess until 10:00 o’clock 
tomorrow morning. Remember the admonition. 


(Whereupon, at 4:25 o’clock p.m., a recess 
was taken until 10:00 o’clock a.m., Tuesday, 
May 27, 1947.) [177] 
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Los Angeles, California, Tuesday, May 27, 1947 
10:00 A.M. 


The Court: Is it stipulated that the defendants 
are present in person and by their counsel, and each 
juror is present and in his or her place? 

Mr. Strong: So stipulated. 

Mr. Robnett: Yes. 

Mr. Katz: So stipulated. 


ERNEST LINK 
the witness on the stand at the time of adjourn- 
ment, having been previously duly sworn, resumed 
the stand and testified further as follows: 


Direct Examination 
(Continued ) 
By Mr. Strong: 

Q. Mr. Link, you testified yesterday regarding 
some entries which you made on the books at the 
request of Mr. Ormont. Do you recall that? 

A. Yes. 

Q. I will ask you whether you at any time saw 
Mr. Ormont himself make entries on the books, 
which were not correct ? A. Yes. 

Mr. Robnett: I object to that as assuming some- 
thing not in evidence and asking the conclusion of 
the witness as to their not being correct. 

The Court: Yes, I think that is objectionable. 
The [181] objection will be sustained. Reframe 
your question. 
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Q. (By Mr. Strong): Did you ever see Mr. 
Ormont make any entries on the books and records 
of the Acme Meat Company, during the years 1942 
to 1944? A. Yes. 

Q. When was that? A. In 1944? 

Q. Approximately what part of the year? 

A. In the months of October, November and 
December. 

Q. What entries did you observe him make? 

Mr. Katz: That is objected to, if the Court 
please, on behalf of the defendant Himmelfarb, as 
not binding upon him in any way, and hearsay as 
to him. 

The Court: The objection will be sustained. I 
take it, it will not be necessary at each session of 
the court to renew the understanding had by counsel, 
that this is offered only presently as against the 
defendant Ormont? 

Mr. Strong: At the present time the understand- 
ing is the same. 

The Court: Very well. 

Mr. Robnett: Thank you, your Honor. 

The Witness: May I have the question again? 


(Question read by the reporter.) 


A. He changed the purchases of livestock, cattle. 

Q. (By Mx. Strong): He changed them in what 
respect? 

A. I had to report those according to the in- 
voices which Mr. Ormont had given me for the 
subsidy program. Then he changed them later on 
in the office, in my presence. He increased the cost 
of those cattle. 
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The Court: How many such entries did you 
make? 

A. For all three months of September, October 
and November. That was done, as far as my recol- 
lection goes, in October, November and December. 

Q. How many entries did you make? 

A. That was in the subsidy—— 

Q. How many different times did you write 
clown in the books? 

A. On the bills—there were a number of bills, 
approximately from a half a dozen to a dozen. I 
couldn’t exactly say the exact amount. 

Q. Each month? A. No, in total. 

Q. From a half a dozen to a dozen? 

A. Yes. 

Q. Did you change those yourself, or did he 
change the invoices? 

A. He changed the invoices. [183] 

Q. From which you copied into the books? 

A. Yes. 

Q. Is that the same incident you described yes- 


terday ? A. Not in detail. 

Q. Is it relating to the same? A. Yes. 

Q. Those are the same changes that you de- 
scribed yesterday ? A. Yes. 


Q. (By Mr. Strong): I had asked for any 
others or additional ones beyond those that you 
testified to yesterday. 

A. I understand I testified yesterday to 

@. You remember what you testified to yester- 
day. That is why I prefaced my question. Do you 
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recall them, or is this in addition to the testimony 
you gave yesterday—part of the same transaction? 

A. It is part of the same transaction. 

). As far as you know from the books and rec- 
ords, or any other basis of knowledge yon may have, 
was the Acme Meat Company operated on a cal- 
endar year basis, or a fiscal vear basis during the 
years 1942, 1948 and 1944? 

Mr. Katz: Objected to, if the Court please, as 
to that question, insofar as the defendant Himmel- 
farb is concerned 

Mr. Strong: We have agreed as to each question. 
I have [184] not mentioned his name. 

The Court: The objection will be sustained. The 
jury will receive this evidence as against the de- 
fendant Ormont only, and disregard it as to the 
defendant Himmelfarb. 

The Witness: On a calendar year basis. 

The Court: Jt will be assumed that objection will 
be made to each question, and the same ruling made, 
as to each one, unless the prosecutor avows that it 
is offered for connecting the defendant Himmel- 
farb, or it is obvious from the question that it 
applies to the defendant Himmelfarb. [185] 

Q. (By Mr. Strong): On what basis? 

A. On the calendar year basis. 

Q. On what basis were the books of the Acme 
Meat Company kept for the years 1942, ’43 and °44? 

A. On a calendar year basis. 

Mr. Strong: That is all. 

The Court: Cross-examine. 


